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More current than any other annotated code, our annotations are written by attorneys for 
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Oath of Admission to The Florida Bar 


The general principles which should ever control the law- 
yer in the practice of the legal profession are clearly set 
forth in the following oath of admission to the Bar, which 
the lawyer is sworn on admission to obey and for the willful 
violation to which disbarment may be had. 

“| do solemnly swecr: 

“| will support the Constitution of the United States and 
the Constitution of the State of Florida; 

“| will maintain the respect due to courts of justice and 
judicial officers; 

“| will not Counsel or maintain any suit or proceedings 
which shall appear to me to be unjust, nor any defense 
except such as | believe to be honestly debatable under 
the law of the land; 

“| will employ for the purpose of maintaining the causes 
confided to me such means only as are consistent with truth 
and honor, and will never seek to mislead the judge or jury 
by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the 
secrets of my clients, and will accept no compensation in 
connection with their business except from them or with 
their knowledge and approval; 

“| will abstain from all offensive personality and advance 
no fact prejudicial to the honor or reputation of a party or 
witness, unless required by the justice of the cause with 
which | am charged; 

“| will never reject, from any consideration personal to 
myself, the cause of the defenseless or oppressed, or de- 
lay anyone's cause for lucre or malice. So help me God.” 


Did you know that publication of a feature article in 
The Florida Bar Journal 


* earns you continuing legal education credits? 
* gives you recognition before your peers? 


¢ includes posting of your article on The Florida Bar’s 
Web site, LEXIS, and WESTLAW? 


The Florida Bar Journal Editorial Board encourages 
your submission of an article for 
publication consideration. 

See page 79 for submission guidelines. 
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One call puts the most complete corporate kit on your desk the next day. It’s that simple! 
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Dignity in Law 


Eleanor Roosevelt, when asked about overcoming 
insurmountable obstacles in her life in the face of adversity, said, 


“Sometimes you must do the thing you cannot do!” 


0 you want to make a 
difference? Do you really 
want to make a differ- 
ence? I enlist your sup- 
port. Most lawyers and judges are 
proud of our profession and are dis- 
mayed by unwarranted attacks. It’s 
time to draw a line in the sand and 
to state that we comprise a unique 
profession and that we won’t accept 
unjustified criticism any longer. 

As I write this article, I envision 
you as a cross-section of our profes- 
sion from the young lawyer to the 
most distinguished, seasoned trial 
judge. From the sole practitioner, 
the assistant public defender, the 
tenured law professor, the corporate 
practitioner, and the tax lawyer to 
the associate seeking partner status. 

We have the talent and the abil- 
ity to express our message that The 
Florida Bar seeks to return and 
heighten the dignity and the stat- 
ure associated with being a re- 
spected counselor at law. 

Immediately, the nay sayers and 
the downtrodden of our profession 
express their dismay, sigh, shrug 
their shoulders, and say that law- 
yers have been the scapegoats of so- 
ciety and refer us to the time of 
Chaucer, Shakespeare, and feudal- 
ism. Not true! The Code of the 
Babylonian King Hammurabi was 
thought to be the first and most im- 
portant codification of law. The 
Code, established between 1792- 
1750 B.C., was respected and re- 
vered by the citizens of the 
Babylonian Empire, and all attor- 
neys and prophets were admired for 
their enforcement of rules including: 
1) if a man destroy the eye of an- 
other man, they shall destroy his 


eye; 2) if he breaks a man’s bone, 
they shall break his bone; and 3) if 
a man hire an ox and cause its 
death through neglect or abuse, he 
shall restore ox for ox to the owner 
of the ox. 

Thereafter, in the Byzantine 
State, all the civil magistrates were 
drawn from the profession of the 
law. The celebrated Institutes of 
Justinian devoted themselves to the 
study of Roman jurisprudence and 
were respected throughout the Ro- 
man Empire. Commencing in bibli- 
cal times through the rise and fall 
of the Greek and Roman societies, 
the most respected, the most hon- 
ored, and those held in the highest 
esteem were the intelligent, fair- 
minded rulemakers, whether they 
be judges, lawyers, or articulate law- 
yer members of the Senate. 

Most practitioners of more than 
25 years have seen an erosion of re- 
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spect for our profession that coin- 
cides with its commercialization, 
promotion by advertisement, em- 
phasis on profit and financial gain, 
as well as fast-paced competition 
with clients’ demands and the pur- 
suit of legal excellence. Our mem- 
bership as elected legislative repre- 
sentatives has dwindled, and the 
criticism of our brothers and sisters 
in the law has increased dramati- 
cally. Our Bar polls consistently re- 
veal that most Florida lawyers view 
journalistic attacks as unfair and 
cry out to our Bar leadership to take 
a stand to tell our story. 

Those who know me realize that I 
am truly proud to be called your 
president. Your Board of Governors 
voted unanimously to commence a 
historic and first of its kind public 
awareness program called “Dignity 
in Law” to convey our message that 
thousands of lawyers across our 
state work hard day in and day out 
to help people, to protect our clients’ 
rights, and to advocate on behalf of 
those in need. 

Dignity in Law is a public aware- 
ness campaign designed to promote 
dignity in the profession as well as 
emphasizing the need for a fair and 
impartial judiciary by applying an 
intensive, consistent communica- 
tions effort that is focused. The plan 
is designed to complement existing 
public relations efforts of the Bar 
and set priorities by audience, mar- 
ket, and objective. 

Your Florida Bar will promote ag- 
gressive media relations efforts di- 
rected at all Florida journalists; cre- 
ate and maintain an interactive 
pressroom designed to provide jour- 
nalists, attorneys, and Florida citi- 
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government agencies, corporate kits, document retrieval services, and the provision of registered offices nationwide 
and offshore. That means Corporate Creations does not compete against its legal professional clients. Thousands of 
law firm attorneys, paralegals, corporate counsel and their business clients worldwide rely on the services of Corporate 
Creations. By using our corporate document preparation and filing services, your firm will make a higher hourly profit 
when compared to handling those administrative details internally. Let Corporate Creations handle the details in the 
background, so you can concentrate on giving legal advice to your own clients. The corporate documents that we 
prepare and file based on your instructions will promote you and your law firm. Consider calling Corporate Creations 
or visiting us online the next time you or your legal support staff think about using a service provider to handle a 
corporate or trademark filing or registered agent service anywhere in the United States or offshore for any type of entity. 
Make the choice today to start relying on our fast and reliable services. 
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zens with facts and current informa- 
tion on the real life activities of the 
judges and lawyers of our state; and 
build community alliances with 
prominent Florida corporations to 
promote the hard work of our judges 
and lawyers. 

Our education and awareness ini- 
tiative will employ unique new com- 
munications techniques to inform 
the public about our successes 
through the eyes of those we help. 
We will bring to life the story about 
a senior citizen whose home was 
saved through the help of her law- 
yer, the community that fought for 
precious open space with an envi- 
ronmental attorney’s assistance, or 
a needy family who found justice 
from a judge who serves the people. 
Instead of opening the morning pa- 
per and reading about a single, con- 
troversial case, Floridians will read 
about the thousands of lawyers and 
judges who patiently and quietly 
work to make a difference in the 


lives of their clients and for the ben- 
efit of our society. 

During my 28 years as a trial law- 
yer, I have observed legal profes- 
sionals, some of whom are the most 
interesting, talented, assertive, and 
knowledgeable people who are law- 
yers and judges. I encourage you to: 
1) take pride in our profession; 2) 
don’t be bashful about telling your 
clients and your dear ones of your 
pride in your profession and your 
accomplishments on behalf of your 
clients; 3) discuss the subject with 
your colleagues and examine the 
uniqueness of our noble profession. 
Make a personal commitment to tell 
our story to the public. Be proud to 
be called a “lawyer.” 

I have tremendous confidence in 
the power and ability of the 70,000 
lawyers in Florida. As your Bar 
president, I will spread this message 
throughout the state, encourage our 
consultants to emphasize the good 
works of our diligent judges and law- 


yers to the press on a daily basis and 
once again demonstrate that The 
Florida Bar is the leading bar asso- 
ciation of our land, willing to take 
on the most critical issues to protect 
our courts and benefit society. 

Eleanor Roosevelt was long ad- 
mired for her quiet strength and de- 
termination. In recognizing that 
“sometimes you must do the thing 
you cannot do,” she underscored her 
determination to complete a diffi- 
cult task. Your Board of Governors, 
representing all Florida lawyers 
and judges, unanimously voted to 
support the Dignity in Law public 
awareness program because our 
profession has a wonderful story to 
tell. I am driven by the words of 
Eleanor Roosevelt to spread the 
message and to accomplish this 
goal on your behalf, 
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Become a Board Certified Attorney 


The application filing periods for board certification are approaching. Applications may be filed during a two-month period each 
year; certification examinations are given once each year. A summary of the minimum requirements are outlined below; each area 
of certification may contain higher or additional standards. Please read the standards for your desired area of certification in Ch. 
6 of the Rules Regulating The Florida Bar located in the September 2001 issue of The Florida Bar Journal, page 764 or access 
the rules on the Bar’s website: www.FLABAR.org. Click on the Member Services link, then Certification. Questions? Call the Legal 
Specialization and Education Department at (850)561-5842. Minimum requirements for certification: 


* A minimum of 5 years in the practice of law * A satisfactory showing of substantial involvement in the field of law for which 
certification is sought * Passing an examination applied uniformly to all applicantss Peer review shall be used to solicit 
information to assess competence in the specialty field as well as character,ethics, and professionalism in the practice of laws 
Satisfaction of the certification area’s CLE requirement 


Obtain an application by downloading a copy from www.FLABAR.org. To have one mailed, complete the form below and return 
to:The Florida Bar, Legal Specialization and Education, 650 Apalachee Parkway, Tallahassee, Florida 32399-2300. 


Applications for the following areas will be mailed out in June and 
must be completed and returned by August 31, 2002: 


Admiralty and Maritime 


Aviation Law 
Civil Trial 
Elder Law 
Immigration 
and Nationality 
Name 


International 
Appellate Practice Law 

Labor and 
Employment Law 

Marital and 
Family Law 

Tax 


Trade Regulation 


Local Government 


Address 


Antitrust and 


Business Litigation 
City, County and 


Criminal Appellate 
Criminal Trial 
Attorney Number. 


Applications for the following areas will be available by August and 
must be completed and returned by October 31, 2002: 


Health Law 
Real Estate 
Wills, Trusts 
and Estates 
Workers’ 
Compensation 


City/State/Zip 
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Another independent survey, another set of overwhelming numbers. 
The preliminary results of the ABA's Legal Technology Resource 
Center survey show that Westlaw? led all other services.* 


This study echoes Law Office Computing Magazine's 2001 Readers’ 
Choice Awards which named Westlaw the preferred legal research 
service by a more than 2-to-1 margin.** 


What is the story behind such consistent and independent results? It 
may be because so many legal professionals recognize that there are 
serious differences in research systems ... Differences that matter. 


* Source: 2001 ABA Legal Technology Survey: Preliminary Report. 55.4% of respondents use Westlaw, 34.8% use Lexis. 
** Source: Law Office Computing’s Readers’ Choice Awards. 60.3% of respondents use Westlaw, 24.1% use Lexis. 
All results used with permission. 


Call 1-800-WESTLAW (1-800-937-8529) 


Westlaw. or click www.westlaw.com 


© 2002 West Group W-104201/5-02 Trademarks shown are used under license. 
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“Raised in a home where the law was revered.” 


by Jan Pudlow 


black robe hangs by the door of Tod Aronovitz’s 
corner office with a sweeping view of downtown 
Miami and Biscayne Bay. 

Belonging to his late father, Sidney Aronovitz, it’s one 
of many mementos of the federal judge who first taught 
his son to love the law as a noble profession. 

On his office wall, among framed newspaper stories of 
big trial victories, a bumper sticker recalls his dad’s suc- 
cessful campaign for a seat on the Miami City Commis- 
sion from 1962. On his office credenza sits an antique 
G.E. radio. The one his father used back in the ’30s in 
Key West to listen to Boston Red Sox games. 

Front and center on his desk is his father’s leather 
blotter and day calendar, permanently paused on that 
momentous day in 1974 when Tod learned he’d passed 
the bar exam. 

And in the conference room rests the American flag 
that flew over the U.S. Capitol after his dad died in 1997, 
folded into a triangle, preserved behind glass. 

“He was my hero. And I don’t have many heroes in my 
life,” says 52-year-old Aronovitz. “He was someone whom 
everyone respected. He was a great combination: He was 
a legal scholar; he loved being a judge; and he was a very 
fair-minded person. And whoever came into his court- 
room — if you were an assistant U.S. attorney, a public 
defender, a private civil attorney, a litigant, or a juror — 
you knew you were in a dignified setting, and you knew 
you were going to get a fair shake.” 

Learning by example, Tod watched his father in ac- 
tion, first serving at his father’s law firm as a clerk while 
a student at the University of Miami School of Law, then 
working as a lawyer for two years until President Gerald 
Ford appointed his father to the U.S. District Court for 
the Southern District of Florida in 1976 and Tod struck 
out on his own. 

“He instilled in me that there is only one way to do 
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something, and that is the right way. There ain’t no sec- 
ond place. You do things the right way, with diligence 
and definitely with honesty. My father taught me that it 
doesn’t matter how much money you have in the bank. 
The only thing that counts in this world is your good 
name.” 

As the 54th president of The Florida Bar, Aronovitz’s 
mission is to protect the good names of 70,000 lawyers, 
members of a profession he truly loves. 

His main goal is to enhance the image of lawyers 
through an ambitious public awareness program called 
“Dignity in Law.” 

“The time has come for our profession to draw a line 
in the sand and to tell everyone that we are proud of our 
profession and that lawyers and judges do great work 
every single day, for their clients, in the courtroom, and 
in our communities,” Aronovitz says, passion filling his 
voice. 


Di einits later, down below on Flagler Street, a cab 
driver asks what brings a visitor to Miami. Upon hear- 
ing it was to interview the new president of the Bar, the 
leader of all of Florida’s lawyers, he starts the meter and 
harrumphs: “Lawyers! They’re all a bunch of crooks.” 

Aronovitz winces at the digs. He has heard all the law- 
yer jokes, and he is not amused. 

The most common criticism of lawyers, he says, is their 
“focus on financial issues. That lawyers charge too much 
and are only interested in personal financial gain.” 

He is reminded of one of the “20 Lawyer Rules to Live 
By,” written by a great Miami trial lawyer, Richard 
Masington, he once saw posted on a judge’s bulletin board 
and he took to heart: “Remember that you are first a 
professional and then a businessperson. If you seek 
riches, become a businessperson (and hire a lawyer).” 

“The change in law that is very frustrating is the 


Phil Sears 


greater emphasis on law as a business 
and not as a profession,” Aronovitz 
says. 

Aronovitz learned by observing great 
lawyers. From his high school job as a 
delivery boy walking the streets of 
downtown for Miami Title and Abstract 
Co., he got a chance to see inside 
Miami's big law firms, to witness the 
bustle of law in action at the Dade 
County Courthouse, and to listen at 
lunch as his dad and his colleagues 
spoke an intriguing foreign language 
filled with Latin phrases like lis pen- 
dens and forum non conveniens. 

“Because of my father and his 
friends, I saw some of the really great 
lawyers,” Aronovitz says. “I had little 
exposure to unscrupulous, overzealous 
lawyers that now, as a veteran trial 
lawyer, I have seen.” 

It’s Aronovitz’s embodiment of pro- 
fessionalism that strikes Senior U.S. 
District Judge William Hoeveler. 

“He and I tried a case on opposite 
sides when he was quite young. I thought much of him at 
the time. I don’t remember who won, but I remember Tod,” 
Judge Hoeveler says. 

“He’s a thoroughly honest, fine trial lawyer, and I think 
he'll be one of the best Bar presidents. Not only will he 
bring that honesty to the office, but he’s very interested 
in the law and very interested in professionalism. I think 
he'll emphasize professionalism in his term, and that’s 
the one thing that is extremely important these days.” 


Davia Linksy, in the printing and promotional prod- 
ucts business in Tampa, has known Aronovitz since they 
were Tau Epsilon Phi fraternity brothers in college. He 
dubbed Aronovitz “The Organizer” after the time they 
turned their frat house into a tropical scene for a “ship- 
wreck party.” Aronovitz was the one giving orders while 
the other guys sweated and grunted slashing machetes 
through clumps of bamboo they found along Georgia back 
roads. 

“I know a lot of lawyers, and I would say a significant 
number of lawyers don’t love what they do, but they love 
the money they make. Tod loves the law and was brought 
up in a home where the law was revered,” Linsky says. 

“This guy loves the law and wants to do what he can 
for the betterment of the law. It’s like his skin. It’s part of 
him.” 

Another of those 20 Rules Aronovitz follows is “Defend 
the honor of fellow lawyers.” 

It’s not so much that fellow lawyers need an ego boost. 
Aronovitz believes the very foundation of our democracy 
is at stake: When society treats lawyers as laughable cari- 
catures, it makes it easier to attack judges and erode the 
independence of the judiciary. 

“The stronger our courts are, the better society func- 
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Federal 
Judge Sidney | 
Aronovitz first © 
taught his son 
to love the law 
as a noble 
profession. 


tions. When there are unbridled attacks on the courts, 
caused by an erosion in our profession or the image people 
have of our profession, then it’s up to the Bar leaders to 
take on the cause to shore up the underpinnings that sup- 
port our whole judicial system,” Aronovitz says. 

And Florida Supreme Court Justice Major Harding is 
one who appreciates what Aronovitz is trying to accom- 
plish: “He has a passion for excellence in the profession, 
and that passion has displayed itself in many innovative 
and exciting ideas for the improvement not only of the 
image of the profession, but for the profession itself.” 

With the same intense focus he uses to prepare for a 
big trial, Aronovitz is confident he will be able to sway 
everyone from cabbies to Florida Cabinet members to see 
the honorable, noble, dignified, principled side of law- 
yers—to hear his message of the greatness of the legal 
profession. 

“I live my life by taking the positive approach. I see 
The Florida Bar as the plaintiff in this case. We have a 
jury of public perception out there that we have to con- 
vince,” Aronovitz says. “And it’s my firm belief that The 
Florida Bar is going to win this case.” 


| is accustomed to winning — from the mayor 
of Teenage Village at Camp Blue Star in Hendersonville, 
N.C., to senior class president at Ransom School in Coco- 
nut Grove, to fraternity president in law school, to a mem- 
ber of the Bar’s Board of Governors. 

Describing himself as very competitive, he even turned 
supper into a gastronomical contest with his three sons, 
Abel, Michael, and Cary. 

They created the single-winner event called 
“Tacomania,” where the Aronovitz clan gathered at the 
Taco Bell on Dixie Highway to see who could eat the most 
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Leslee Aronovitz — 


Reaching into his pocket, Tod Aronovitz pulls out a 
heart-shaped silver locket and opens it to reveal his favor- 
ite picture of his wife, Leslee. 

“| gave that to her on her birthday when she turned 50 
in June 2000. She died two weeks later,” Aronovitz says, 


Tod and Leslee Aronovitz had a “storybook romance.” 


his eyes glistening. 

The day he is sworn in as president of The Florida Bar, 
on June 21, at the General Assembly in Boca Raton, hap- 
pens to fall on Leslee’s birthday. 

“That will be a very tough speech to give. She had been 
the biggest part of my life. | fell in love with her in 1965. To 
lose her was crushing.” 


Leslee was 468, in the prime of life, always in good 
health. Like a bolt out of the blue came the deadly diagno- 
sis: cancer of the colon. 

“She had a six-month life expectancy, and she lived two 
years,” Aronovitz says. “She was convinced to the very 
last day that she was going to live. Here was this petite 
little brunette who fought like a giant. At her funeral, that’s 
what a number of us talked about: that such a little person 
was so powerful in her fight for life and had such an influ- 
ence on those around her.” 

Leslee had a powerful influence on Tod and their three 
sons, Abel, Michael, and Cary. Aronovitz is still moved to 
tears talking about his beloved Leslee, the girl from Bir- 
mingham, Alabama, he calls “my Southern belle.” 

But he insists that she was such a huge part of his life 
that she has to be a big part of his story — and she was 
instrumental in his decision to run for president of the Bar. 
Before she got sick, Leslee knew her husband considered 


“| Know she’s watching out for 
me and my sons. | just know 
that she’s there.” 


being Bar president one day. After she got sick, she made 
her husband promise he would pursue that goal, no mat- 
ter what. 

“It was a fait accompli. She is a major part of why he’s 
doing this,” says law partner Steven Jaffe. “Tod doesn’t 

take the easy way out.” 

Childhood friend Vivian 
Brownstein said: “Leslee was al- 
ways looking out for her men. And 
they derived a strong spirit and cour- 

age from her.” 

A woman who believed in posi- 

- tive reinforcement, Leslee had 

“am plaques made for her husband and 

sons that said: “The key to success 

is confidence. Confident people 

can do anything they set their 
minds to.” 

When Leslee was diagnosed 
with cancer, their youngest son, 
Cary, gave her his plaque to put on 
her nightstand. And she kept it 
there. 

Reeling back to teenage years, 
Brownstein remembers going to 
Camp Blue Star in Hendersonville, 
North Carolina, when 15-year-old 
Leslee first met Aronovitz, and for- 
ever changed his life. 

As Aronovitz tells the story, at 
the foot of Mt. Pinnacle, the camp 
girls lined up on one side of a huge 
athletic field, and the boys on the 
other. The girls chased after the 

boys on Sadie Hawkins Day. 

“Leslee caught me. She wanted to catch me. There's 
no doubt in my mind that it was the turning point in my 
whole life,” Aronovitz recalls with a smile. 

Despite the hundreds of miles separating them, 
Leslee would come to Miami for Christmas breaks and 
proms. They broke up when Leslee chose to go to col- 
lege at the University of Oklahoma — but it didn’t last 
long. 


It was 1969; the Vietnam War was raging; the Se- 
lective Service had reinstated the draft; and Aronovitz’s 
fraternity had a pool: The two fraternity brothers with the 
highest and lowest lottery numbers split the pool. As it turns 
out, Aronovitz’s best friend drew lottery No.1. And, lucky 
for Aronovitz, his number was 365. 

“Leslee knew my birthday, and she called me on the 
phone that night and she was crying,” Aronovitz recalls. 
Soon thereafter, Leslee decided to transfer to be with Tod 
in college. 

“The first time | met Leslee was in college when she 
came to see Tod,” recalls fraternity brother David Linksy. 
“Leslee was a lady, in every sense of the word. She was 


Continued on the next page 
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beautiful, had a lot of grace, and she was Tod’s greatest 
asset.” 

When Aronovitz went to law school at the University of 
Miami, Leslee gave him a Black’s Law Dictionary. Inside its 
cover, near an inscription from Leslee, Tod put down every 
month from August 1971 until June 1972, slashing off the 
months until they were to be married. 

“The passion Tod exhibits in his daily life he had for his 
relationship with his wife,” says law partner Steven Jaffe. 
“She was his childhood sweetheart. | don’t want to sugar- 
coat it and get mushy, but they were in love! They were in 
love for a long time, and they produced three beautiful 
boys. We talk about it at home. We wish we could clone it. 
They had something special. It was truly a storybook ro- 
mance.” 

Their special love was obvious to all who saw them to- 
gether. 


“Soul mates” is how Tod's sister Elaine Glasser de- 
scribes their relationship. Within three weeks this spring, 
Abel got married, Michael graduated from college, Cary 
graduated from high school, and Tod prepared to take over 
the presidency of the Bar. 

“With all these good things happening, you feel her pres- 
ence,” Glasser says. 

“I’m convinced she is still at his side,” agrees Howard 
Coker, a past Bar president. “The two of them together, they 
were an absolute delight.” 


Tod insists that 
Leslee was such 

a huge part of his 
life that she has to 
be a big part of his 
story. She was 
instrumental 

in his decision to 
run for president 
of the Bar. 


As good friend and former partner Andy Leinoff said: “From 
the moment she took ill until even past the day she passed 
away, the two were inseparable. He felt her pain.” 

Law partner Barbara Perez, who co-counseled many tri- 
als with Aronovitz, recalls that “the first person Tod called to 
tell about a good ruling or a big verdict wasn’t one of his 
buddies. It was always Leslee.” 


“You always hear about behind a good man there is 
a great woman. And I’m honest enough to say that she was 
my cheerleader. She was also my ACNeilson rating service,” 
Aronovitz says. 

“As a plaintiff's lawyer, whenever | needed to know if | 
had a good case, if | should take it all the way to the jury or if 
| should settle, all | had to do was to ask my girlfriend from 
Birmingham, my wife of 20-plus years: Do you like this case 
or do you not like this case? Every one of my closing argu- 
ments she heard in advance. That was the good thing about 
Leslee: | could do no wrong.” 

At her funeral, when it was Tod’s turn to give the eulogy, 
he told the hundreds of family and friends gathered that it 
was the first speech he’d given in over 20 years that Leslee 
hadn't heard first. 


As he Prepa¥’esS to give his presidential acceptance 
speech on what would have been Leslee’s 52nd birthday, 
Aronovitz says: “I know she’s watching out for me and my 
sons. | just know that she’s there.” 


tacos in one sitting. They had special T-shirts embla- 
zoned with “Tacomania.” Leslee, good-natured wife and 
mom, was the commissioner. 

Let the games begin. A dozen tacos later, Tod and 
Abel tied for the championship. Couldn’t they eat just 
one more to break the tie? 

“Try eating 12 Taco Bell tacos and see how you feel,” 
groans 25-year-old Abel Aronovitz, vice president of a 
foreign currency trading company in New York City. 

“We had a rematch — Tacomania II — and Cary won 
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that one,” Abel recalls. 

Tod Aronovitz is perhaps most competitive on the golf 
course. Just ask Steven Brownstein, his friend since law 
school. 

It was the 18th hole of a big golf tournament a couple of 
years ago, and Aronovitz, with his 10 handicap and 
Brownstein as his partner, would have taken home the 
top trophy. But Brownstein missed a short putt. Ouch! And 
he'll never live it down. 

“He is intense and competitive. That is his nature. When 
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he undertakes something, he doesn’t 
undertake it lightly, and it’s meaning- 
ful to him. On the golf course, he is 
the most intense,” Brownstein says. 


<4 
H. is not short on self-confi- 

dence. I think he truly feels that he 
can do something for the benefit of 
his fraternity, his fraternity of law- 
yers. It bothers him greatly 
that lawyers are not looked 
upon with esteem. He looks 
upon it as a wonderful pro- 
fession,” Brownstein says. 

“And one of the influences 
his father had on him was } 
that you can’t be passive in 
community affairs and con- 
cern for your fellow man and 
the public at large. I think he 
impressed upon Tod that you { 
almost have an affirmative 
obligation to do whatever you § 
can, whether it’s as a civil ac- 
tivist or from a religious per- 
spective. His father loved the 
profession, and he certainly 
passed it on to Tod.” 


remembers 
vividly when he was a boy in 
grade school and tagged 
along with his dad one Sat- 
urday to go to his law office 
in downtown Miami. 
“He parked his car in the 
garage behind Burdine’s, and 
I remember walking with him 
past a homeless man. And my 
father turned to me and said, 
‘Tod, you’re very lucky. You 
come from a good family. And 
you have had benefits in your J 
life that not all people are as 
fortunate to have. You have 
an obligation. And you owe it 
to people to give back to your 
city and your community,” 
Aronovitz recalls. 
He tells with pride how his 
father worked tirelessly to es- 
tablish Cedars of Lebanon 
Hospital, doing years of legal work 
for no fee, from acquiring the land 
to the incorporation of the hospital. 
His father’s role model was his 
Uncle Abe, the first lawyer in the 
family and the mayor of Miami from 
1953-55. 


“My father loved his Uncle Abe. 
He was this dynamic little man, but 
so charismatic. So, as a kid grow- 
ing up in Miami, the Aronovitz 
name was known. By the time I be- 
came a law student and a young 
lawyer, it was known to me that if 
youre going to do something, you’re 
going to do it right.” 

The Aronovitz name is well 


Fifth-generation Floridians, the Aronovitz family 
has a street named after them in Key West: 


Aronovitz Lane. 


known in Key West, where Great- 
grandfather David Aronovitz, an im- 
migrant from Romania, settled in 
1889, when it was the most impor- 
tant seaport in Florida. He founded 
The Pioneer store on Duval Street 
in 1910. To this day, there’s a street 


in Key West named Aronovitz Lane. 
“The Aronovitz family has been 
around Florida for five generations,” 
Abel Aronovitz says. “It makes you 
feel proud and gives you a standard 
you want to try to live up to.” 
There’s a Key West connection go- 
ing back generations between 
Aronovitz and Edward Blumberg, 
former Bar president and friend. 
Blumberg tells of the 
Aronovitz family bringing his 
great-grandfather to the 
southernmost city in the U.S. 
to be rabbi of the synagogue. 


M, great-grandfa- 
ther had gone through some 
personal turmoil, and the 
Aronovitz family would have 
him over to supper, took care 
of him, and made his last 
years special,” Blumberg re- 
calls. “The Aronovitz family 
is a very wonderful family.” 

S It wasn’t until college 

= that Ed met Tod, and to this 

s day Blumberg thanks him 
for steering him down the 

= path of his successful legal 

m™ career by urging him to take 
the LSAT. 

“Tod comes from a family 
of leaders and public ser- 
vants. From the time Tod 
was born, the idea of serv- 
ing others, of doing good 

. deeds, of helping the commu- 

} nity was part of his upbring- 

ing. It’s as natural to him as 

; anything. His heritage is to 

& help and to protect the sys- 
tem,” Blumberg said. 

“Tod is one of those rare 
people who will make the 
commitment. Once he makes 

™ the commitment, he will 

= stick to it to the end. He 
won't back away.” 

While there’s no doubt that 

Sidney Aronovitz had a great 

role in shaping his son, Andy 

Leinoff, Tod’s former law partner 

and good friend all the way back to 

the University of Miami School of 

Law days, remembers: “In all of law 

school, Tod never mentioned his fa- 

ther was a lawyer. Tod has his own 

drive from within.” 
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When friends and cvileagues were 
asked to describe him, the word “in- 
tense” came up most often. 

“He’s intense, and he believes in 
The Florida Bar and what it stands 
for and what a valuable service it 
renders to its members. I think 
Tod’s personality, integrity, and di- 
plomacy will aid him well with the 
legislators and the governor,” says 
Jack Brandon, a former member of 
the Board of Governors. 


a S. Lesser, a West Palm 
Beach lawyer, agrees: “He is a little 
intense. Intensity translates into 
passion for what you believe in. I 
think Tod will take his passion for 
the law and belief in justice and con- 
vey it to every person he comes in 
contact with. He'll talk to lawyers, 
judges, the man on the street, and 
every person will walk away with a 
more positive view of lawyers.” 

In the two years Lesser clerked 


With a 10- 
stroke handi- 


for him, Aronovitz went to trial eight 
times and won every time. 

“Tod is everything a lawyer is sup- 
posed to be: a great teacher, mentor, 
and a zealous advocate for good 
causes he really believes in. What I 
learned from Tod about being a law- 
yer, an advocate, and a boss should 
be taught in every law school,” Lesser 
says. “He doesn’t get distracted by 
temptations of easy money. He fo- 
cuses on advocating for his clients and 
treating people well. I would defi- 
nitely say he is my role model.” 

While Aronovitz may be intense 
— once breaking a few bones in his 
hand when he slammed it against a 
wall in anger about a client drink- 
ing beer during a break before clos- 
ing arguments — he does have a 
sense of humor. 

Years ago, former partner and 
friend Leinoff told him there was no 
way he was going to win a case in- 
volving a contaminated can of 
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cap, Tod’s 
leisure-time 
passion is 
golf. His four- 
some is 
rounded out 
with sons 
Cary, Abel, 
and Michael. 


corned beef hash, and he’d eat the 
stuff if Aronovitz did win. Well, 
Aronovitz won. 

“Unbeknownst to me, he put that 
hash on my chili dog. And I ate it, 
not knowing it was his crap,” Leinoff 
says with a laugh. “Yes, he has a 
sense of humor.” 

Edward Strongin, a CPA that was 
in the same Cub Scout den with 
Aronovitz, says simply: “He was a 
good kid then. He’s a good kid now.” 

His older sister, Elaine Glasser, 
calls her brother a natural leader and 
says his ascendency to the presidency 
of the Bar is a natural progression. 

(<4 

eople gravitate to him. He 
was very influenced by our dad, the 
compassion, the dedication. He re- 
ally cared about making the com- 
munity a better place. No question 
about it, I see that in Tod a lot. He’ll 
take a stand, and he’ll have 
thoughts that may not be popular, 


but if he feels it’s for the betterment 
of his community or his profession, 
he will pursue it,” Glasser says. 

Their mother, Elinore Aronovitz, 
who stills lives in the Bay Heights 
home near Vizcaya where Tod grew 
up, recalls that her son came by his 
leadership abilities naturally and 
always had a pleasant disposition. 

“He likes people, and people are 
attracted to him. He’s considerate 
and thoughtful. I’m a proud mom, 
but I don’t want him to get a big 
head,” she adds with a chuckle. 

And that brings up another one 
of Aronovitz’s 20 rules for being a 
good lawyer: “Tell your mother 
what you did.” 


Law partner Steven Jaffe first met 
Aronovitz when they combined dis- 
covery on a wrongful death case, in 
which a rented van overturned and 
killed a little girl — Miss Saint Kitts 
from the British West Indies — who 
had won a trip to Disney World. They 
sued the rental car company and won. 


I have an overall belief that Tod 
is one of the good guys. Whether you 
like him or not, you want him on 
your team, because he’s passionate 
about what he does. So many in our 
profession work to work. Tod works 
because he loves it,” Jaffe says. 
“He’s proud to be a lawyer and he 
wants to attempt to have people — 


the public and the bar — share his 
passion. We do good things. We don’t 
deserve the bad press, and Tod is 
willing to step up to the plate.” 
U.S. Magistrate Judge Linnea 
Johnson, who has presided over 
many of Aronovitz’s trials, calls him 
“a gentleman and one of the best- 
prepared lawyers I have ever seen. 
Very polished, and very, very profes- 
sional. He is an outstanding example 
of what a lawyer should obtain in his 
career. I have no doubt that anything 
Mr. Aronovitz sets his mind to do 
that he will do exactly what he says 
he will do. He is Judge Aronovitz’s 
son. And I’m sure his father is smil- 
ing down on his accomplishments.” 


At trial, Aronovitz “argues like a lion.” 
Behind the scenes, with his clients, he is a 
gentle advocate with a compassionate heart, 
who never gives up on a case he believes in. 


Shortness of breath. 


Nausea. Profuse sweating. Pain 
shooting down his arm. Telltale 
signs of a heart attack hit Miami 
travel agent Leonard Krys. And if 
that wasn’t bad enough, he was 
high in the sky, somewhere off the 
coast of Georgia on a Lufthansa 
German Airlines 747 bound for 
Frankfurt. 

“It’s very scary to have a heart 
attack at 35,000 feet,” said 57-year- 
old Krys of that 1991 emergency. 
“T felt that I was dying.” 

When he tried to lie down in the 
galley of the plane, a flight atten- 
dant told him to return to his seat. 
A passenger who was a doctor gave 
him a nitroglyclerin pill, but the 
crew did nothing to help, as the 
jumbo jet winged its way up the 
Eastern seaboard and across the 
ocean for more than 10 hours. 

Krys, who spent three weeks in 
intensive care in Germany after 
that hellish flight, suffered so much 
damage that the front wall of his 


heart does not palpate, and he is not 
a candidate for open heart surgery. 

Enter Tod Aronovitz, tenacious 
trial attorney. 

“He’s a hero in my house,” said 
Krys. “Not to diminish him profes- 
sionally, but he is an extraordinary 
person with very solid morals. He 
was on the right side and he won the 
case on principle. A lot of good came 
out of it. He took my case to make 
justice, really. He had to make new 
law. He argued like a lion.” 

After winning the bench trial in 
federal court, the airline appealed all 
the way to the U.S. Supreme Court 
only to pay the $3.6-million award 
including interest and attorneys’ 
fees. 

Not only was it a sizeable verdict, 
it made new law — as many Ameri- 
can airlines now keep defibrillators 
aboard planes to restore heart 
rhythm in the sky. But the rancor- 
ous case took seven years — and 
Aronovitz’s special blend of fierce 
litigator and compassionate, confi- 


dent advocate for his client pulled 
them through to the end. 

“My client was very, very nervous, 
and he was also very superstitious,” 
Aronovitz recalled. “We were at the 
end of a hard-fought trial, 10 days 
in trial, and we’re coming down to 
the end of the case, and he was very, 
very nervous to the point of becom- 
ing sick. The other side offered us 
very little. It was just a nerve-wrack- 
ing experience to be in federal court, 
in a huge courtroom, with the mag- 
nitude of the case. And he had health 
problems. 

“So I sat him down, and I said, 
‘Leonard, I’m about to stand up and 
give my closing argument. It’s very 
important for me to convince you 
that you’ve got to think good 
thoughts. You’ve got to really, really 
think good thoughts. I mean, I want 
you to really, really think good 
thoughts. Are you convinced? Are you 
going to take a deep breath and think 
good thoughts? 

“And then I stood up and gave one 
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of the best closing arguments I’ve 
ever given. And sure enough, the 
judge awarded $3.6 million . . . . To 
this day, I’ve always repeated the 
story: ‘You’ve got to think good 
thoughts.” 

Those very words dance in big blue 
letters across his computer screen, 
thanks to his law partner who in- 
stalled it as a screen saver after 
Aronovitz’s wife died. 

The Krys case was extraordinary 
for a number of reasons: 

It was the first case Aronovitz has 
had that went all the way to the 
nation’s top court. 

“T have handled cases against the 
largest corporations in America, and 
none of them fought more aggres- 
sively and more vigorously than 
Lufthansa did in the defense of that 
case,” Aronovitz said. 

Lufthansa’s legal defense dealt 
with the Warsaw Convention, claim- 
ing it was a mere accident and there- 
fore damages should be capped at 
$75,000. 

But U.S. Magistrate Judge Linnea 
Johnson rejected that defense and 
declared the airline had breached its 
duty to Krys by failing to assess 
Krys’ life-threatening medical condi- 
tion, provide the necessary medical 
care, and to land at the nearest avail- 
able airport. 

It made law, and reaped national 
and international media attention. 

And it had to be a bench trial be- 
cause Lufthansa was owned par- 
tially by the German government, 
and the Foreign Services Immunity 
Act says whenever a foreign govern- 
ment is in court, it is entitled to a 
bench trial. 

“The concept is if we would have 
sued Lufthansa for this outrageous 
event in front of an American jury, 
there could have been a backlash 
against a foreign country or a foreign 
corporation,” Aronovitz explained. 

But, as it turned out, Aronovitz did 
his closing arguments in front of a 
jury, of sorts. Judge Johnson had 
wedged closing arguments in on her 
lunch break, but also on her docket 
was the case of a notorious cocaine 
gang called the Boulder Boys, so 
named because of the size of the crack 
rocks they sold, on trial for murder. 


The marshal ushered in the Boul- 
der Boys, shackled in their orange 
jail jumpsuits, and ordered them to 
sit in the jury box. 

Aronovitz proceeded to give his 
closing argument, using elaborate 
graphics, complete with velcro 
strips he pulled down to reveal spe- 
cial visuals. 

“I knew I was doing pretty well 
when I saw those Boulder Boys rub- 
bing elbows and paying close atten- 
tion to everything I was saying,” 
Aronovitz recalled. 

“It was really bolstering for me. I 
knew I had captivated the interest 
of my so-called jury. But when it was 
all over, my partner, Barbara Perez, 
said to me: ‘Tod, don’t get too car- 
ried away. Watching you do a clos- 
ing argument in a big courtroom 
with graphics is a little bit better 
than sitting in their 6-by-6-foot cell 
with no TV. Don’t get a big head.” 


He Saved My 
Historic Home 


Longtime Homestead resident, 
Carolyne Coppolo, operated her 
small family business with her hus- 
band, and lived in a historic family 
home on five acres of South Dade 
farmland built from coral rock with 
Dade County Pine flooring. 

Hurricane Andrew devastated 
her South Dade business and 
caused significant damage to her 
home, garden, and property. This 
proud businesswoman found herself 
in financial difficulty, and then 
overzealous credit card collectors 
started hounding her. 

Constant harassing letters and 
phone calls which were abusive in 
nature and improper collection let- 
ters threatening excessive fees that 
would result in her losing her home 
showered down upon her. 

She turned to Tod Aronovitz to 
protect her rights and advise her 
during her troubling times. 

“I was so afraid I was going to lose 
my historic farmhouse that had 
been in our family for three genera- 
tions. He stood by me, he answered 
my questions, and told me he would 
protect me in court,” Coppolo said 
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of her attorney. 

Investigation revealed that more 
than 50,000 Florida consumers were 
the subject of unfair debt collection 
practices by one of the largest credit 
card companies in America. 

“Tod investigated the case closely. 
I was angry to learn that so many 
other honest people were being 
bothered so unfairly by the credit 
card company,” Coppolo said. 

After months of investigation, a 
statewide class action lawsuit was 
filed on behalf of Coppolo and thou- 
sands of other Floridians. Tension 
mounted as the case was hard 
fought through the courts for more 
than a year. 

In the end, a class of more than 
50,000 Florida consumers were cer- 
tified by the court resulting in a 
cash settlement for all qualified 
card members who had been sub- 
jected to unfair and harassing col- 
lection practices, and the credit card 
company changed its collection 
practices permanently. 

“I was a smail businessperson 
that he treated like his biggest cli- 
ent,” Coppolo said. 

Aronovitz said he is proud to have 
represented Coppolo. 

“Her consumer class action case 
was satisfying because she and oth- 
ers truly were scared that they would 
lose their homes,” Aronovitz said. 


| Put All 


My Faith in Tod 


A happy occasion turned tragic for 
Donna Schneider, a schoolteacher 
from Tennessee, who came to Key 
Largo for a family wedding. The day 
before the ceremony, while the guys 
went fishing, the wives stayed at the 
condo. 

And Schneider was counting soft 
drinks, touching the top of each 
bottle. When she touched the top of 
a Canada Dry ginger ale, it exploded 
in her eye and almost blinded her. 

She hired Tod Aronovitz as her 
lawyer, and he sued not only 
Canada Dry, but the manufacturer 
of the bottle for a defective product. 
They went to trial before Judge 
Lawrence King and got what 


: 

: 


Aronovitz called “a very big verdict.” 

Little did Schneider realize at the 
time, but it was Aronovitz’s first big 
case in federal court. 

“He did not tell me that until af- 
ter the trial. But in all honesty, it 
wouldn’t have mattered if I was his 
first or 100th case. It’s how he treats 
his clients,” said Schneider. She de- 
scribed being hospitalized for a 
month, off work for a year, and go- 
ing through the emotional and psy- 
chological pain of disfigurement 
while she wore an eye shield for a 
year. 

“T have to tell you, Tod Aronovitz 
is one of the most compassionate, 
loving, truly genuine people that I 
have ever met. He truly holds your 
hand, not literally, but he truly is 
there for you in every aspect of go- 
ing through a trial. He definitely 
keeps you well informed of what’s 
going on with both sides of the trial. 
I think the bottom line about Tod 
Aronovitz is that he truly cares 
about his clients.” 

As Aronovitz likes to say: “I like 
to like my clients. When a new cli- 
ent comes in the door, I know from 
the beginning that that person is 
going to end up sitting next to me 
at the end of the case when we go to 
trial. I like to represent good and 
honest people. And it’s worked out 
very well.” 

In the case of Donna Schneider, 
the feeling is mutual about her 
lawyer. 

“We had a wonderful rapport to- 
gether,” she said. “There was a huge 
amount of honesty. He’s not only a 
wonderful attorney, but as a person, 
as a man.” 

When the verdict was announced, 
Schneider and Aronovitz hugged. 

“T was nine-months pregnant and 
we were hugging,” Schneider 
laughed. “I was so ecstatic. I was 
going up against a huge company, 
and here I am this little peon 
teacher. And, of course, I put all my 
faith in Tod Aronovitz.” 


Jan Pudlow is associate editor of 
The Florida Bar News. 


“Don’t Never Give Up” 


Tod Aronovitz is an optimist, a believer in the power of posi- 
tive thinking. 

And his philosophy is captured in a simple, down-home 
phrase: “Don’t never give up.” 

Those words were spoken in 1971 by Willie Marabel, a short 
black man with a broad smile who worked at Aronovitz’s fra- 
ternity house. 

“He had the most positive attitude toward life and success in 
one’s life that | would ever meet,” Aronovitz said. 

Marabel was a Dodger’s fan, often saying, “The Dodgers — 
they don’t never give up.” 

Born poor, black, and uneducated in the South, Aronovitz 
said, Marabel would only talk of the goodness of man. Though 
he never left Athens, Ga., where he was born, he saw that his 
four children were college educated and went on to profes- 
sional jobs. 

When Aronovitz learned Marabel, in his 30s, was a self- 
taught golfer, he invited Willie to play with him on the college 
course. 

“He begged off, but agreed to go to a large intramural field to 
hit golf balls,” Aronovitz recalled. “He explained that he felt 
uncomfortable playing on the recently integrated college golf 
course. ... 

“| talked to him about prejudice as a Southern black man. 
And he would opine on the goodness of man, and always, 
always, always would repeat, ‘In life, don’t never give up.” 

When Aronovitz was challenged in his first year at the Uni- 
versity of Miami School of Law, he recalled the mantra of Willie 
Marabel. 

When his wife was pregnant and he was a beginning law- 
yer with few clients and had trouble paying his bills, again, 
the words of Marabel echoed in his mind and he kept the 
faith. 

During trial, he’d repeat those words to himself, no matter 
how the judge ruled, no matter how the testimony came out, 
no matter how experienced the opposing attorneys. 

He has ingrained the message in his three sons. 

Years ago, Aronovitz was embroiled in what he called “a David 
and Goliath commercial litigation war representing a New York 
businessman.” He repeated that Marabel mantra to his client 
as a pep talk on the eve of closing arguments, after what he 
described as “months and months of pretrial discovery, pre- 
trial motion practice, and tempers flaring.” 

Weeks after winning the case, the client sent Aronovitz a 
black plaque that hangs on his office wall. It says, of course: 
“Don’t never give up! — Willie Marabel (Circa 1971).” And on 
the back of the plaque, the client pasted a handwritten note 
that said: “Amen!” 
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Logic and the Law: 
When Their Paths Diverge 


Ten Instances in which Judicial Interpretations in Matters 
of Evidence and Procedure Seemingly Run Counter to Logic 


by A. Graham Allen 


ometimes a rule reads so plainly, or a concept 

seems so clear, that further research is deemed 

superfluous. Logic leaves little room for more than 

one interpretation. As Justice Oliver Wendell 
Holmes long ago observed, however, “[t]he life of the law 
has not been /ogic: it has been experience.” | As a conse- 
quence, the obvious interpretation of a rule of procedure, 
or the practical application of a point of law—the “logic” 
of it all—often collides squarely with the judicial inter- 
pretation developed over years of experience. These are 
traps for the unwary litigator, though some are so seldom 
recognized that the trap is rarely sprung. 

The purpose of this article is not so much to criticize 
the manner in which the rules or procedural points have 
been interpreted by the courts as to direct attention to 
apparent anomalies and, in some instances, to urge re- 
vision of a rule to conform to the interpretation devel- 
oped by the judiciary. 


Pleading and Proof of Conditions Precedent 

The plaintiff has included the standard catch-all alle- 
gation in the complaint: “plaintiff has complied with all 
conditions precedent to the defendant’s liability under 
this contract.” The defendant knows that a 30-day no- 
tice was required before the defendant was obligated to 
perform, and that this notice had not been given. Defen- 
dant also knows that under both the Florida’ and Fed- 
eral* Rules of Civil Procedure, while conditions prece- 
dent may be pled generally, they must be denied 
“specifically and with particularity.” Defendant responds: 
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“defendant specifically denies that the plaintiff has com- 
plied with all conditions precedent.” Can the defendant 
be more specific than that? 

If the defendant is not more specific than that, the 
plaintiffs noncompliance with the condition has been 
waived. As the court explained in Fidelity & Casualty 
Company of New York v. Tiedtke, 207 So. 2d 40, 42-43 
(Fla. 4th DCA 1968), rev'd. on other grounds, 222 So. 2d 
206,* Fla. R. Civ. P. 1.120(c) relieves a claimant of the 
task of specifically alleging compliance with each and 
every condition precedent to the claim, and shifts that 
burden of pleading to the defendant. The defendant is 
thus required to specifically identify in the answer those 
conditions with which the plaintiff had failed to comply. 
Failure to deny with specificity that the plaintiff has com- 
plied with any particular condition precedent waives any 
noncompliance with the condition.° 

Rule 1.120(c) does not shift the burden of proof, only 
the burden of pleading. Once the defendant makes the 
specific denial, “the burden reverts to the plaintiff to 
prove the satisfaction of the condition precedent.”° The 
burden of proving compliance with conditions precedent 
remains with the plaintiff, and this is so even though 
the defendant may have erroneously set forth noncom- 
pliance as an affirmative defense.’ Though this detailed 
procedure is not readily apparent from a logical reading 
of the rule itself, it has a very practical basis, and stream- 
lines the litigation process. The federal rule is virtually 
identical, and the federal courts interpret it in the same 
manner.*® 
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The Motion in Limine: 
Protection on Appeal? 

The plaintiff knows the defendant 
will attempt to offer evidence at trial 
that the plaintiff feels is both irrel- 
evant and prejudicial. Plaintiff files 
a motion in limine,° asking the court 
to preclude the evidence. The court 
hears the motion prior to trial, de- 
nies it, and enters an order ruling 
specifically that the testimony is 
proper and admissible. At trial, the 
moment approaches —the testimony 
is about to be offered. An order in 
the record states, in no uncertain 
terms, that the plaintiffs objection 
was not well taken and that the tes- 
timony is to be allowed. Logic indi- 
cates the record is protected. Does 
plaintiffs counsel still make the ob- 
jection, with the virtual certainty it 
will be overruled? 

The plaintiff must object. The or- 
der denying the motion in limine 
does not preserve the record. To pro- 
tect the plaintiffs position, the ob- 
jection must be made at trial.'® The 
theory, presumably, is that the 
judge might change his or her mind, 
or, at least, should have the oppor- 
tunity to do so. 

Had the plaintiffs motion been 
granted, it would have been incum- 
bent upon the defendant to proffer 
the excluded evidence, in order to 
preserve the record. “When the trial 
court excludes evidence [by way of 
an order in limine], an offer of proof 
is necessary . . . if the claimed evi- 
dentiary error is to be preserved for 
appellate review.”'! Obviously, the 
proffer is done outside the presence 
of the jury and, when offered in that 
manner, does not violate the order 
in limine.”” An exception to this re- 
quirement exists where “an ad- 
equate record of excluded evidence 
has been made at the hearing on the 
motion in limine.””* 


Certified Question to 
Florida Supreme Court 

The district court of appeal rules 
against the appellant, but certifies 
a question to the Florida Supreme 
Court as being one of great public 
interest. There is a logical assump- 
tion that there will be an automatic 
review. Is there anything else the 


appellant needs to do? 

The mere fact that the district 
court of appeal certifies a question 
to the Florida Supreme Court does 
not give that court jurisdiction. The 
appellant must formally seek re- 
view. In Petrik v. New Hampshire 
Insurance Company, 400 So. 2d 8 
(Fla. 1981), the district court of ap- 
peal certified a question to the 
Florida Supreme Court as being of 
great public interest. The party ad- 
versely affected by the district 
court’s ruling did not seek further 
review, although other parties did 
petition for conflict certiorari. The 
Florida Supreme Court held that, 
regardless of the certification by the 
district court, “we do not have juris- 
diction because a certified question 
has not been brought to us for re- 
view.”"* The court went on to hold 
that the district court’s decision “is 
final and is the law of the case, .. . 
even though we have subsequently 
[in another case] . . . answered the 
certified question contrary to the 
holding of the district court” (empha- 
sis supplied).'° 

In short, the fact that the district 
court of appeal certifies a question 
to the Florida Supreme Court is 
meaningless unless one petitions 
that court for jurisdiction. 


Is a “John Doe” 
Suit Effective? 

The statute of limitations is get- 
ting ready to run on a product liabil- 
ity claim, but plaintiff has not as yet 
identified the manufacturer of the 
product. Plaintiff files the suit the 
day before the statute runs, naming 
“John Doe” as the manufacturer. In 
the body of the complaint, plaintiff 
sets forth in detail that, despite dili- 
gent efforts, the identity of the 
manufacturer is at that point un- 
known, and that the proper defen- 
dant will be substituted once iden- 
tified. A couple of months later 
plaintiff discovers the identity of the 
manufacturer and amends the com- 
plaint to substitute the manufac- 
turer for the “John Doe” defendant. 
Is the claim against the manufac- 
turer barred by the statute of limi- 
tations? 

Logic might well indicate that the 
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answer is no, and that the claim 
against the manufacturer is pro- 
tected. Fla. R. Civ P. 1.190(c) pro- 
vides for the relation back of an 
amended complaint to the date of 
the original complaint when the 
claim asserted in the amended com- 
plaint arose out of the same conduct, 
transaction, or occurrence.'* In other 
states, there are statutes or rules of 
procedure,’ as well as case law,’*® 
specifically allowing the filing of a 
“John Doe” pleading if the true 
name of the defendant is not known 
and, once an amended pleading is 
filed identifying that defendant, pro- 
viding for relation back of the 
amendment to the date of the origi- 
nal complaint. There is even a 
Florida appellate decision that upon 
a cursory reading would appear to 
adopt such a principle.’® 

Under the current state of the law 
in Florida, however, the claim 
against the manufacturer is barred. 
In Grantham v. Blount, 683 So. 2d 
538 (Fla. 2d DCA 1996), the only 
Florida decision to date that is 
squarely on point, the court found 
specifically that “the filing of a ‘John 
Doe’ complaint does not commence 
an action against a real party nor 
does it toll the running of the stat- 
ute of limitations.””° In Grantham, 
the court noted that Florida has nei- 
ther a statute nor a procedural rule 
permitting a relation back to an 
original “John Doe” complaint.” 

While the court recognized that it 
“presumably . . . has the power to 
authorize a plaintiff to commence an 
action against an unknown defen- 
dant by use of a John Doe plead- 
ing,” it declined to exercise that 
power for two reasons. First, the 
court felt that such a ruling would 
be “comparable to a tolling statute 
that extends the time to file an ac- 
tion against the actual defendant 
until a defendant is discovered.”” 
The court observed that with the 
adoption of F.S. §95.051(2), the leg- 
islature had already enacted an all- 
inclusive tolling statute. Second, the 
court refused to equate a “John Doe” 
complaint to the situation in which 
an amended complaint is filed sim- 
ply to correct a misnomer.” As a con- 
sequence, a “John Doe” pleading 
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currently provides no protection 
against the statute of limitations. 


Record Activity: 
Avoiding Dismissal 
for Lack of Prosecution 

The plaintiff in a civil action dies. 
The deceased plaintiffs attorney 
awaits the appointment of the per- 
sonal representative, whom the at- 
torney will substitute as the party 
plaintiff, and in the interim brings 
the heirs up to speed on the case. In 
the midst of this, counsel receives 
an order from the trial court noting 
an absence of record activity for the 
preceding nine months, and requir- 
ing a report as to the status of the 
case. Counsel timely files the sta- 
tus report, explaining the situation. 
The trial court seemingly accepts 
the explanation, and things are 
quiet for another couple of months; 
then counsel realizes that the one- 
year mark is approaching, without 
any activity in the case other than 
the court’s order and counsel’s sta- 
tus report. 

Dismissal for lack of prosecution 
would not be a good thing—the stat- 
ute of limitations has run. Counsel 
checks Fla. R. Civ. P 1.420(e) and 
reads that “[aJll actions in which it 
appears on the face of the record 
that no activity by filing of plead- 
ings, order of court, or otherwise has 
occurred for a period of one year 
shall be dismissed” (emphasis sup- 
plied). A logical interpretation of the 
rule is that both the order of court 
and the plaintiffs status report are 
record activity. Can plaintiffs coun- 
sel rely on this? 

To protect the case from dis- 
missal, plaintiffs counsel will need 
to take some additional action, such 
as filing a notice of deposition” or 
serving a production request.”° The 
Florida Supreme Court has held 
that while the rule may say that a 
pleading or an order of court is 
record activity, what the rule means 
is that a pleading or an order of court 
is only record activity if it is “calcu- 
lated to hasten the suit to judg- 
ment.”” In a situation identical to 
the one described above, the court 
held specifically that “[tJhe status 
order was designed to obtain infor- 


mation about the progress of the 
case; it did not move the case for- 
ward in the sense of a progression 
toward resolution.” Nor would a 
response to the status order, ex- 
plaining that the plaintiff had died, 
advance the case in any way; it 
“merely attempted to explain the 
delay in prosecution.”” Interest- 
ingly, the courts have held that an 
order that actually sets the case for 
a status conference, as opposed to 
merely calling for a status report, 
was “reasonably calculated to ad- 
vance the cause toward resolution” 
and, as a consequence, constituted 
record activity sufficient to preclude 
dismissal under the rule.*° 

The fact a motion has been filed, 
or an order entered, within the one- 
year period is not sufficient to con- 
stitute the requisite record activity. 
The motion or order must be “calcu- 
lated to hasten the suit to judg- 
ment.”*! However, if the courts are 
going to interpret Rule 1.420(e) to 
require more than simply the filing 
of a motion or the entry of an order, 
and continue to impose the addi- 
tional condition that the motion or 
order be “calculated to hasten the 
suit to judgment,” then the Florida 
Supreme Court should consider 
clarifying the rule.* It would be easy 
enough to revise the rule to refer- 
ence the filing of “any pleading or 
order of court calculated to hasten 
the suit to judgment.” 


Notice of Appearance: Does 
It Afford Any Protection? 

The client charges into his 
attorney’s office, summons and com- 
plaint in hand, on the twentieth day 
after being served with process. His 
attorney cannot reach the plaintiff's 
counsel to request an extension, and 
does not have time to prepare an 
answer or a motion as required by 
Fla. R. Civ. P. 1.140(a). Counsel be- 
gins to dictate a “Notice of Appear- 
ance.” Under the plain reading of 
Rule 1.500, so long as defense coun- 
sel gets a “paper” in the court file 
by the twentieth day, the defendant 
should at the very least be protected 
against default without a notice of 
hearing on the motion. 

That is not the way it works, how- 
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ever. The notice will protect the de- 
fendant against entry of a default 
by the clerk. Under Fla. R. Civ. P. 
1.500(a), the clerk is only authorized 
to enter a default against a party 
who has “failed to file or serve any 
paper in the action.” It does not pro- 
tect the defendant against entry of 
a default by the court under Rule 
1.500(b). Service of the “paper” re- 
quires that the default be entered 
by the court, as opposed to the clerk, 
and entitles the defendant to “be 
served with notice of the application 
for default.” It does not, however, 
entitle defendant to a notice of hear- 
ing on that application. It is quite 
possible that as defense counsel is 
opening the envelope containing a 
copy of the plaintiffs motion for en- 
try of a default, plaintiffs counsel 
will be having the default entered 
by the court. 

In Picchi v. Barnett Bank of South 
Florida, N.A., 521 So. 2d 1090 (Fla. 
1998), the Florida Supreme Court 
entertained the following certified 
question: “Does Fla. R. of Civ. P. 
1.500(b) require a notice of hearing 
before entry of a default following 
filing of a notice of appearance?” The 
court answered the certified ques- 
tion in the negative. The court did 
not leave it at that, however, and 
went on to roundly criticize the prac- 
tice, noting “(t]he filing of a non-re- 
sponsive ‘paper’ [i.e., the notice of 
appearance] to furnish record activ- 
ity and avoid the provisions of rule 
1.500(a) and (b) is an abuse of pro- 
cess.”** The court cited to Rule 
2.060(c) of the Florida Rules of Ju- 
dicial Administration,® which speci- 
fies that the signature of an attor- 
ney on a pleading or paper 
constitutes a certification that the 
paper has good ground to support it, 
and “is not interposed for delay.” 

The “paper” required under Fla. 
R. Civ. P. 1.500 need not necessar- 
ily be a formal pleading. Delivery of 
a letter to plaintiffs counsel, indi- 
cating that the defendant was be- 
ing represented by counsel who in- 
tended to defend on the merits, has 
been held sufficient to require the 
plaintiff to give proper notice of the 
motion for default, and to apply to 
the court for the default under Fla. 
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R. Civ. P. 1.500(b), rather than to 
the clerk under Rule 1.500(a).*® 
Does the “notice of appearance” 
have its place? Certainly. For ex- 
ample, though a responsive plead- 
ing is not yet due, counsel may wish 
to alert the other attorneys in the 
case that counsel is appearing, and 
should be copied on any future 
pleadings. It is also useful for an- 
nouncing the appearance of addi- 
tional counsel for a party. The no- 
tice of appearance should not, 
however, be relied upon to stave off 
a default, and is ineffective to do so. 


Extending Time for Appeal 
with a Motion for New Trial 

Counsel is down to the wire put- 
ting together a motion for a new 
trial. On the tenth day postverdict, 
counsel’s runner dashes off to the 
courthouse and timely files the mo- 
tion. When the runner returns with 
a file-stamped copy, counsel faxes a 
copy of the motion to opposing coun- 
sel, and has another copy hand-de- 
livered the following morning. Coun- 
sel then notes that the fax did not 
go through until after 5 p.m., which 
causes some concern. A quick review 
of Rule 9.020(h), Florida Rules of 
Appellate Procedure, reveals that “if 
... there has been filed in the lower 
tribunal an authorized and timely 
motion for new trial [or] rehearing . 
. . the final order shall not be ren- 
dered .. . until the filing of a signed, 
written order disposing of all such 
motions . . .” (emphasis supplied).*” 
The 30 days for filing a notice of ap- 
peal runs from the rendition of the 
order.** Logic provides some comfort — 
counsel has in hand a file-stamped 
copy of the motion for a new trial, 
clearly filed on the tenth day. 

This logical interpretation of the 
appellate rules will yield an unfor- 
tunate result. Fla. R. App. P. 
9.020(h) also provides that it is ap- 
plicable “unless another applicable 
rule of procedure specifically pro- 
vides to the contrary.” Rule 1.530(b), 
Florida Rules of Civil Procedure, 
provides that “[a] motion for a new 
trial or rehearing shall be served not 
later than 10 days” after the verdict 
in a jury action or judgment in a 
nonjury action (emphasis supplied). 
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The motion may have been timely 
filed, but it was not timely served. 
“Facsimile service occurs when 
transmission is complete,” and 
“[slervice by delivery after 5:00 p.m. 
shall be deemed to have been made 
on the next day” (emphasis sup- 
plied).*® 

In Pennington v. Waldheim, 669 
So. 2d 1158 (Fla. 5th DCA 1996), a 
motion for rehearing, directed to a 
summary judgment entered in favor 
of a defendant, was timely filed but 
not timely served, and the trial court 
struck the motion. The appellate 
court dismissed an appeal of the 
summary judgment—taken more 
than 30 days after the summary 
judgment was entered—for lack of 
jurisdiction as having been untimely 
filed.*° In a subsequent proceeding, 
the appellate court affirmed the trial 
court’s order striking the motion for 
rehearing as untimely.*’ The court 
acknowledged that “[aJlthough it 
may be counter-intuitive for civil 
lawyers to view service as an event 
of jurisdictional dimension, in the 
case of this particular rule, timely 
filing is of no moment, timely ser- 
vice is everything.”*” 

While a logical reading of Rule 
9.020(h), Florida Rules of Appellate 
Procedure, standing alone, might 
well lead an attorney into this er- 
ror, logic also dictates that the ap- 
pellate rule be read in conjunction 
with Florida Rule of Civil Procedure 
1.530(b). The latter alerts counsel 
that the critical date in the trial 
court is the service date. The Florida 
Supreme Court, however, should 
consider some coordination of the 
terminology in Rule 1.530(b) of the 
Florida Rules of Civil Procedure and 
Rule 9.020(h) of the Florida Rules 
of Appellate Procedure. 


Statute of 
Limitations Protection 

A law firm received an unfortu- 
nate verdict in a large case, and now 
the client is stiffing them on the fee. 
They want to sue the client for it. 
When they consult outside counsel, 
however, they are cautioned that 
such suit would likely provoke a 
counterclaim for malpractice 
against the law firm. No problem, 


they respond; we will just wait for 
the two-year statute of limitations® 
to run on any claim for professional 
malpractice, and then sue the client 
on the fee agreement. The worst that 
can happen is that the client would 
get a setoff up to the amount he owes 
the firm. Are they correct? 

Though it may seem illogical, fil- 

ing an action will resurrect a time- 
barred compulsory counterclaim, 
without any limitation on the dol- 
lar amount sought. The Florida Su- 
preme Court decided in Allie v. 
Ionata, 503 So. 2d 1237 (Fla. 1987), 
to allow recovery of an affirmative 
judgment on a compulsory counter- 
claim, even though the statute of 
limitations had run on the claim as 
an independent cause of action. In 
the words of the court: 
A party who seeks affirmative relief, 
whether through an original complaint 
or a counterclaim, effectively asserts 
that he is prepared to prosecute all as- 
pects of that matter. Having sufficient 
knowledge of the facts to support a com- 
plaint and sufficient evidence to pros- 
ecute that complaint, he must be pre- 
pared to defend against any affirmative 
defenses arising therefrom. Thus, once 
a party files an affirmative action, he 
cannot thereafter profess to be surprised 
by or prejudiced by affirmative defenses 
or compulsory counterclaims that stem 
from that action. The same rationale 
which permits the defense of recoupment 
at all on a claim which would be barred 
by the statute of limitations supports the 
recovery of affirmative relief. We can 
perceive no logical reason to prohibit an 
affirmative judgment in such circum- 
stances.’ 


The courts in later decisions have 
excepted from this holding claims 
seeking “delivery of unique or 
nonfungible property such as real 
estate.”* 


The Deposition Errata Sheet 

The client’s deposition has been 
taken, and reading and signing were 
not waived. A few days after the 
deposition is transcribed, the client 
sheepishly hands his attorney his 
completed errata sheet. He was 
wrong on a lot of his testimony, he 
says, and has corrected himself with 
a couple of pages of significant 
changes to the substance of his tes- 
timony, involving matters critical to 
the litigation. Can he do this? Is he 
not limited to correcting errors in 
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transcription? 

This is more a matter of urban 
legend than of logic. Contrary to a 
widely held belief, and as Rule 
1.310(e), Florida Rules of Civil Pro- 
cedure, specifically provides, the 
errata sheet may set forth “[alny 
changes in form or substance that 
the witness wants to make” so long 
as the errata sheet includes “a state- 
ment of the reasons given by the 
witness for making the changes” 
(emphasis supplied).“ 

This deposition testimony, includ- 
ing the errata sheet, is admissible at 
trial, and “[o]nce the changes are 
made, they become a part of the 
deposition just as if the deponent 
gave the testimony while being ex- 
amined, and they can be read at trial 
just as any other part of the deposi- 
tion is subject to use at trial.”*” 

If a substantive change is made 
to deposition testimony by way of 
the errata sheet, opposing counsel 
has the right to reopen the deposi- 
tion, although the substance of the 
reopened deposition must relate to 
these substantive changes.** During 
the reopened deposition, “deposing 
counsel can ask questions which 
were made necessary by the 
changed answers, questions about 
the reasons the changes were made, 
and questions about where the 
changes originated, whether with 
the deponent or with his attorney.””” 
Although opposing counsel is en- 
titled to bring out the fact that the 
errata sheet was generated after the 
witness consulted with his attorney, 
the substance of that communication 
is protected by the attorney-client 
privilege. 


The Injunction Bond 

The plaintiff, a publicly held cor- 
poration with substantial assets, 
seeks entry of a temporary injunc- 
tion, and the trial judge is inclined 
to grant it. The plaintiffs counsel 
downplays the need for a bond. The 
company is eminently solvent, she 
argues to the court, and a substan- 
tial bond premium would simply be 
another element of cost to be ab- 
sorbed by one party or the other. 
Defense counsel knows the company 
can respond to a damage award in 


virtually any amount, were the in- 
junction found to have been wrong- 
fully issued. Is there still a reason 
to fight for a substantial injunction 
bond? 

Rule 1.610(b), Florida Rules of 
Civil Procedure, provides that “[n]o 
temporary injunction shall be en- 
tered unless a bond is given by the 
movant in an amount the court 
deems proper, conditioned for the 
payment of costs and damages sus- 
tained by the adverse party if the 
adverse party is wrongfully en- 
joined.” F.S. §60.07°' provides that 
“the court may hear evidence and 
assess damages to which a defen- 
dant may be entitled under any in- 
junction bond.” A logical analysis of 
these provisions reveals nothing 
that would keep the defendant from 
recovering damages greater than the 
amount of the bond. 

The courts, however, have decided 
differently. In Parker Tampa Two, 
Inc. v. the Somerset Development, 
544 So. 2d 1018 (Fla. 1989), the 
Florida Supreme Court reviewed the 
following certified question: “Are the 
damages which are recoverable for 
wrongfully obtaining an injunction 
limited to the amount of the injunc- 
tion bond?” The court answered the 
question in the affirmative.” In so 
doing, the court adopted the position 
held by majority of states, as well 
as the federal courts.* As justifica- 


tion of its position, the court ob- 
served that 

To hold the obtaining party fully liable 
would in many cases expose the party 
to potentially staggering consequential 
damages difficult or impossible to 
project. The public policy encouraging 
fair access to the courts for those who 
are in good faith pursuit of their equi- 
table rights must be protected from the 
deterrent certain to be posed by un- 
known liability for mistake.** 


The court went on to note that, 
should the amount of injunction 
bond “prove insufficient or exces- 
sive, an affected party is free to move 
for modification.” An exception 
arises where the injunction was ob- 
tained maliciously or in bad faith, 
in which event the court acknowl- 
edged that the bond amount would 
not serve as a limit on recoverable 
damages.” 

Obviously, an injunction bond in 
a nominal amount will limit the de- 
fendant to the recovery of damages 
in that nominal amount, even 
though it is established that the in- 
junction was wrongfully issued, and 
even though the defendant can 
prove damages that are many times 
the amount of the bond. Not only are 
the defendant’s actual damages, re- 
sulting from the wrongfully issued 
injunction, limited to the amount of 
the bond; there is authority that the 
recoverable attorneys’ fees for ob- 
taining a dissolution of the injunc- 


tion are also included within that 
cap.” 

When a city or state governmen- 
tal entity seeks a temporary injunc- 
tion, there are additional consider- 
ations. Florida Rule of Civil 
Procedure 1.610 provides that in 
such an event “the court may re- 
quire or dispense with a bond... .” 
Convincing the court to forego a 
bond in such an event, however, is 
a dangerous proposition. In Provi- 
dent Management Corporation v. 
City of Treasure Island, 718 So. 2d 
738 (Fla. 1998), the Florida Su- 
preme Court concluded that “where 
a court ‘dispenses with a bond’ pur- 
suant to the provisions of rule 
1.610(b), the enjoined party is en- 
titled to seek the full measure of the 
damages it sustained by reason of 
the wrongfully issued preliminary 
injunction” (emphasis supplied).* 

The court noted that under the 
rule, the court could require the city 
to post a bond without surety, which 
would limit the city’s exposure in the 
same manner as a private party 
posting a bond. In a subsequent de- 
cision® involving the same parties, 
the Florida Supreme Court ruled 
that where a city had not been re- 
quired to post an injunction bond, 
and where, as a consequence, its 
damages were not limited, the city 
was not entitled to the sovereign 
immunity protection of F.S. 
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§768.28.° The court explained that 
“when the court waives the bond 
requirement in order to save the mu- 
nicipality the expense of the bond, 
the court likewise has the authority 
to assess damages without regard to 
the limitations found in §768.28.”" 

Though logic would not seem to 
lead to this conclusion, when re- 
sponding to a motion for temporary 
injunction counsel should bear in 
mind that the client’s damages for 
a wrongfully issued injunction, as 
well as the attorneys’ fees awarded 
for obtaining a dissolution of the 
injunction, are limited to the 
amount of the injunction bond. Ifa 
bond is fixed in an insufficient 
amount, counsel should move for 
modification of the bond at the ear- 
liest opportunity. When seeking a 
bond on behalf of a governmental 
entity, counsel should rarely ask the 
court to dispense with an injunction 
bond altogether, even though that 
is authorized by the rules, as that 
will expose the client to unlimited 
liability. Counsel may, however, en- 
courage the court to fix a bond with- 
out surety. 


Conclusion 

As Justice Kogan observed in his 
concurring opinion in State v. 
Stalder, 630 So. 2d 1072, 1079 (Fla. 
1994), “[w]Jhen courts measure laws 
in the sterile vacuum of abstract 
logic, they risk tripping over imper- 
fection while ignoring real-world 
consequences.” The seemingly illogi- 
cal interpretations discussed in this 
article have not developed out of ju- 
dicial perversity. To the contrary, 
they have generally been adopted to 
do justice, and to oil the machinery 
of litigation. The courts have veered 
from a strictly logical analysis in 
order to deal with those “real-world 
consequences” that experience has 
identified. Counsel must recognize 
that the most logical interpretation 
of a procedural point, or even the 
plain language of a rule, is no guar- 
antee that the courts have elected 
such an interpretation. O 


Hoimes, THE Common Law (1881) (em- 
phasis supplied). 
Fra. R. Civ. P. 1.120(c). 


3 Fep. R. Civ. P. 9c). 

*In reversing, the Florida Supreme 
Court held that “[t]he reasoning of the 
District Court which prompted its rever- 
sal [of the trial court’s ruling that the 
defendant had the burden of proving a 
condition precedent to the plaintiffs 
claim] is sound in light of the fact situa- 
tion described in its opinion. Were it not 
for other factors which we deem control- 
ling in this case, we would be satisfied 
to affirm.” Tiedtke v. Fidelity & Casu- 
alty Co. of New York, 222 So. 2d 206, 
208 (Fla. 1969). 

5 Griffin v. American General Life and 
Accident Ins. Co., 752 So. 2d 621, 623 
n.1 (Fla. 2d D.C.A. 2000) (“If satisfac- 
tion of the condition precedent is not 
denied with specificity, it is waived.”) 

6 Td. at 623 n.1. 

7 See Sheriff of Orange County v. 
Boultbee, 595 So. 2d 985, 987 n.2 (Fla. 
5th D.C.A. 1992). 

8 See Jackson v. Seaboard Coastline R. 
R. Co., 678 F.2d 992, 1009-1010 (11th 
Cir. 1982). 

® The motion in limine is often refer- 
enced erroneously as a “motion in limi- 
tation” or a “motion to limit.” This is not 
an error of logic, but of Latin. “In limine” 
means “raised preliminarily.” BLAck’s 
Law Dictionary 791 (Seventh ed. 1999). 
The term “motion in limine” refers to “a 
pretrial request that certain inadmis- 
sible evidence not be referred to or of- 
fered at trial.” Jd. At 1033. 

0 Correll v. State, 523 So. 2d 562, 566 
(Fla. 1988), cert. denied, 488 U.S. 871 
(1988); Brantley v. Snapper Power 
Equipment, 665 So. 2d 241, 243 (Fla. 2d 
D.C.A. 1996), Roberts v. Holloway, 581 
So. 2d 619, 620-621 (Fla. 4th D.C.A. 
1991). 

1 Brantley, 665 So. 2d at 243. 

2 Td. at 243. 

8 Td. at 243. 

4 Petrick v. New Hampshire Ins. Co., 
400 So. 2d 8, 9-10 (Fla. 1981). 

6 Td. at 9-10. 

16 Fia. R. Civ. P. 1.190(c) provides as 
follows: “[w]hen the claim or defense as- 
serted in the amended pleading arose out 
of the conduct, transaction, or occur- 
rence set forth or attempted to be set 
forth in the original pleading, the 
amendment shall relate back to the date 
of the original pleading.” 

7 See, e.g., Mass. General Laws Ann. 
ch. 231, § 51 (2001); Ata. R. Civ. P. 9(h) 
and 15(c)(4). 

18 See, e.g., Maddux v. Gardner, 239 
Mo. App. 289, 192 S.W. 2d 14 (Mo. Ct. 
App. 1945) (allowing relation back to a 
“John Doe” complaint even though there 
was neither rule nor statute providing 
for same). 

8 In Crosby v. Paxson Electric Co., 576 
So. 2d 906 (Fla. 1st D.C.A. 1991), a sum- 
mary judgment for the defendant, on the 
basis that the claim was barred by the 
statute of limitations, was reversed. The 
plaintiffs contended as grounds for the 
reversal that “their amended complaint 
relates back, in that appellee suffered no 
prejudice when substituted for ‘John Doe, 
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Inc.’ as a party.” The court reversed the 
summary judgment in favor of the defen- 
dant, on the ground that “the statute of 
limitations argument, relied upon by ap- 
pellee below and on appeal was previously 
raised before a different judge in the same 
case and court and in a previous appeal 
to this court. Therefore, we find that the 
‘law of the case’ doctrine governs, and we 
reverse for further proceedings.” 

Crosby was decided upon the “law of 
the case” doctrine, and is not authority 
for relation back of a time-barred 
amended complaint to a timely “John 
Doe” complaint. 

20 Grantham v. Blount, Inc., 683 So. 2d 
538, 539 (Fla. 2d D.C.A. 1996). 

21 Td. at 540. 

2 Td. at 541. 

23 Td. at 541. 

*4 The court noted that: “John Doe’ is 
not a misnomer. A plaintiff uses this 
term intentionally to identify the fact 
that the defendant’s real identity is un- 
known ....[{Wle choose to treat a John 
Doe complaint in the same manner we 
treat a complaint that contains a sub- 
stantially incorrect identification of the 
defendant and hold that it does not com- 
mence an action against the real party 
and it does not toll the statute of limita- 
tions against that party.” 

* A notice of taking deposition consti- 
tutes record activity under Rule 1.420(e). 
Miranda v. Volvo North America Corp., 
763 So. 2d 536 (Fla. 3d D.C.A. 2000) (“fil- 
ing a notice of deposition constitutes 
record activity sufficient to defeat a mo- 
tion to dismiss for lack of prosecution.”). 

26 A request for production of docu- 
ments constitutes record activity under 
Rule 1.420(e). Allen v. Orlando Regional 
Medical Center, 709 So. 2d 168, 169-170 
(Fla. 5th D.C.A. 1998) (request for pro- 
duction of documents served up to six 
days before the anniversary date of the 
last record of activity was sufficient to 
keep the case alive, even though the 
court acknowledged that the request for 
production “was designed to keep the 
suit on the docket”). 

27 Toney v. Freeman, 600 So. 2d 1099, 
1000 (Fla. 1992). 

Id.at 1101. 

29 Td. at 1101. 

30 Miami Beach Awning Co. v. Heart of 
The City, Inc., 565 So. 2d 739 (Fla. 3d 
D.C.A. 1990). 

31 The motion must be deemed “calcu- 
lated to hasten the suit to judgment,” as 
opposed to “a mere passive effort to keep 
the case on the docket.” Toney, 600 So. 
2d at 1100. See, e.g., Grooms v. Garcia, 
482 So. 2d 407, 408 (Fla. 2d D.C.A. 1985) 
(a notice of hearing filed within the one- 
year period was sufficient record activ- 
ity even though the hearing itself was 
not scheduled until after the one-year 
period had expired); Heinz v. Watson, 
615 So. 2d 750, 753 (Fla. 5th D.C.A. 
1993) (motion for mediation conference, 
without follow-up activity, did not con- 
stitute “record activity” under the rule). 

82 Toney, 600 So. 2d at 1100. 

33 See Waczewski, A Misinterpretation 


: } 


of the Dismissal for Failure to Prosecute 
Rule, 75 Fra. B.J. 16 (Oct. 2001), dis- 
cussing in detail the confusion surround- 
ing Rule 1.420(e), and calling for its re- 
form. 

34 Picchi v. Barnett Bank of South 
Florida, N.A., 521 So. 2d 1090, 1091 
(Fla. 1988). 

35 This reference is to the current rule. 
At the time of the Picchi decision, the 
quoted language was set forth in FLa. R. 
Jup. ADMIN. 2.060(d), and that was the 
subsection referenced by the court. 

36 See Green Solutions International, 
Inc. v. Gilligan, 2002 Fla. App. LEXIS 
277 (Fla. 5th D.C.A. January 18, 2002); 
Mesones v. Jabbour, 639 So. 2d 1000, 
1001 (Fla. 4th D.C.A. 1994). 

37 R. App. P. 9.020(h)(1). 

88 Jurisdiction of the appellate court is 
invoked by filing two copies of a notice 
of appeal, along with filing fees, “within 
30 days of rendition of the order to be 
reviewed.” Fa. R. App. P. 9.110(b). 

39 R. Civ. P. 1.080(b). 
4° Pennington v. Waldheim, 669 So. 2d 
1158, 1160 (Fla. 5th D.C.A. 1996); see 
also Audi v. Federal National Mortgage 
Ass’n, 685 So. 2d 102 (Fla. 4th D.C.A. 
1977) (“[blecause the motion for rehear- 
ing was untimely served, the rendition 
of the order appealed from was not sus- 
pended”). 

4) Pennington v. Waldheim, 695 So. 2d 
1269 (Fla. 5th D.C.A. 1997). 

#2 Pennington, 669 So. 2d at 1160; 
Pennington, 695 So. 2d at 1271 (noting 
also that “filing beyond ten days is of no 
consequence, so long as service is 
timely”). 

43 Stat. §95.11(4)(a) (2001). 

44 Allie v. Jonata, 503 So. 2d 1237, 1240 
(Fla. 1987). 

45 Rybovich Boat Works, Inc. v. Atkins, 
585 So. 2d 270, 271 (Fla. 1991). The court 
refused to allow a counterclaimant to 


pursue a time-barred compulsory coun- 
terclaim for specific performance, seek- 
ing to compel performance of a contract 
for the sale of real estate. See also Davis 
v. Starling, 799 So. 2d 373, 376 (Fla. 4th 
D.C.A. 2001). 

© See Feltner v. Internationale 
Nederlanden Post Bank Groep, N.V., 622 
So. 2d 123, 124 (Fla. 4th D.C.A. 1993), 
where the court observed that Fra. R. 
Civ. P. 1.310(3), “[llike its federal coun- 
terpart, Fep. R. Civ. P. 30(e), .. . places 
no limitations on the changes a deponent 
can make. Accordingly, the deponent can 
make changes of any nature, no matter 
how fundamental or substantial.” See 
also Taylor, Depositions, Errata Sheets, 
Reopening, and Termination, 70 Fa. 
B.J. 46 (Mar. 1996). 

47 Motel 6, Inc. v. Dowling, 595 So. 2d 
260, 262 (Fla. Ist D.C.A. 1992). 

48 Feltner, 622 So. 2d 123, 125, (Fla. 4th 
D.C.A. 1993). 

50 Td. at 125. See also the Haskell Com- 
pany v. Georgia Pacific Corporation, 684 
So. 2d 297, 298 (Fla. 5th D.C.A. 1996), 
where opposing counsel attempted to 
compel disclosure of communications be- 
tween the witness and his counsel dur- 
ing a recess in the deposition. The court 
held that “[t]here is no recognized ex- 
ception to the privilege for a communi- 
cation between an attorney and client 
which occurs during a break in deposi- 
tion. If a deponent changes his testimony 
after consulting with his attorney, the 
fact of the consultation may be brought 
out, but the substance of the communi- 
cation generally is protected.” 

Fra. Star. §60.07 (2001). 

52 Parker Tampa Two, Inc. v. Somerset 
Development, 544 So. 2d 1018, 1019 (Fla. 
1989). 

53 Td. at 1020. See also Recovery of Dam- 
ages Resulting from Wrongful Issuance 


of Injunction as Limited to Amount of 
Bond, 30 A.L.R. 4th 273 (1984). 

54 Td. at 1021. 

55 Td. at 1021. 

56 Td. at 1020. 

7 For the proposition that attorneys’ 
fees are included as an element of the 
damages for the wrongfully issued in- 
junction, see Cushman & Wakefield v. 
Cozart, 561 So. 2d 368, 370 (Fla. 2d 
D.C.A. 1990) (“[a]t least some attorneys’ 
fees are a proper element of damages in 
a suit or an injunction bond”); Town of 
Davie v. Sloan, 566 So. 2d 938, 939 (Fla. 
4th D.C.A. 1990) (“[ilmplicit in the trial 
court’s ruling is that this injunction was 
wrongfully issued, which thus gives rise 
to attorney’s fees and costs as the mea- 
sure of damages.” 

58 Provident Management Corp. v. City 
of Treasure Island, 718 So. 2d 738, 739 
(Fla. 1998). 

°° Provident Management Corp. v. City 
of Treasure Island, 796 So. 2d 481 (Fla. 
2001). 

6° Td. at 482. 

5! Td. at 486. 
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book will be timeless as an advocate’s 
guide to decency and professionalism 
in the practice of law.” 
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INTEREST 
PREJUDGMENT INTEREST? 


A Rebuttal 


by Judge William W. Herring 


s a civil division county judge who has been 
trying over the past six years, with mixed re- 
sults, to get plaintiffs’ attorneys to draft their 
final judgments so as to provide for an award 
of postjudgment interest on prejudgment interest, the 
undersigned read with dismay the second part of attor- 
ney Jorge A. Lopez’s otherwise excellent article, “Prejudg- 
ment and Postjudgment Interest—What’s in a Name?,” 
in the March 2002 issue of The Florida Bar Journal. 
On page 23, the author discusses the holding of the 
Florida Supreme Court in Quality Engineered Installa- 
tion, Inc. v. Higley South, Inc., 670 So. 2d 929, 931 (1996), 
a unanimous holding, that prejudgment interest, as with 
the other component parts of a judgment, becomes a part 
of and merges into a total, single sum awarded, such that 
it should not be treated differently than the other com- 
ponent parts, vis-a-vis the bearing of postjudgment in- 
terest under F.S. §55.03(1). The following observations 
are made: 1) its rule always overcompensates prevailing 
parties by allowing compounded interest; 2) the com- 
pounding of interest goes beyond compensating the judg- 
ment creditor for the lost use of its money, of placing it 
in the same position it would have been had the loss/ 
damages not have occurred, placing it in a better situa- 
tion, allowing for retribution not restitution; and 3) per- 
mitting compounded interest results in an unfair wind- 
fall to the creditor, the larger the judgment and the 
longer the passage of time until collected, the larger 
the windfall. 
Only by the award of interest on interest is a judg- 
ment creditor made whole, with no punishment aspect 
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involved. Why? Because had the judgment debtor paid 
off the entire judgment in all its component parts, as of 
the date of the judgment’s entry, then the creditor would 
have been able to invest the prejudgment interest por- 
tion of the judgment, as well as the principal, court costs, 
and attorneys’ fees. A contrary view ignores the very real 
fact that the creditor has lost the use of the prejudgment 
interest during the often lengthy interim between a 
judgment’s entry and its payment. It further defies logic 
that the creditor somehow obtains a windfall because a 
large amount was originally owed and the debtor took a 
long time to pay off the judgment. Creditors universally, 
if acting in good faith without ulterior motive, desire to 
have their judgments paid off sooner rather than later. 
Why? Because during the time lapse between judgment 
entry and collection, the creditor has lost the use of the 
entire judgment amount, with the chances of recouping 
the ever-increasing amount owed diminishing with the 
passage of each day. Judgment creditors are not hard to 
find; yet the author would lay the blame at the creditor’s 
door. 

A review of the cases relied upon in the article for the 
proposition that the compound interest theory, as pun- 
ishment, has been “uniformly rejected” discloses that they 
contain no underlying rationale or critical analysis in 
support of their bald pronouncement that interest may 
not be awarded on interest. In Gilliard v. Wright, 667 
So. 2d 815, 816 (Fla. 2d DCA 1996), the court reversed 
an award of prejudgment interest on that portion of a 
civil theft judgment representing treble damages, hold- 
ing that such interest could not be awarded on a statu- 


| 


tory penalty, presumably because 
punitive legislation is strictly con- 
strued. Language followed that in- 
terest should be an instrument of 
restitution, not punishment. The 
decision did not stand for the propo- 
sition that compound interest could 
not be awarded. However, the other 
decisions cited in the article do fully 
support the author’s position: Brown 
v. Estate of Stuckey, 710 So. 2d 679 
at 680 (Fla. lst DCA 1998) (inter- 
preting Rule 9.340(c), F.A.R., as pro- 
hibiting the award of postverdict 
prejudgment interest in a situation 
in which the trial court’s grant of a 
new trial after verdict was reversed, 


with reinstatement of the verdict, as 
to rule otherwise would allow the 
appellees-plaintiffs interest on in- 
terest, since they were already en- 
titled to postjudgment interest from 
the date of the verdict. The citation 
of this decision in support of his po- 
sition is entirely contradictory to the 
argument made earlier that pre- 
judgment interest should be 
awarded as to both economic and 
noneconomic damages, from the 
date of verdict up to the date of judg- 
ment, to make a plaintiff whole); Jo- 
seph S. Arrigo Motor Co., Ine. v. 
Lasserre, 678 So. 2d 396, 397 (Fla. 
1st DCA 1996) (on reversal regard- 


ing an over-award of damages for 
breach of a commercial lease, the 
trial court was instructed to recal- 
culate the prejudgment interest 
with no compounded interest, be- 
cause “interest should not be al- 
lowed on a sum that is itself inter- 
est”); Aetna Casualty & Surety Co. 
v. Protective National Insurance 
Company of Omaha, 631 So. 2d 305, 
310 (Fla. 3d DCA 1993) (“As a mat- 
ter of logic, and therefore of law, it 
is irrefutable that an award of pre- 
judgment interest cannot itself bear 
interest.” The court noted direct 
conflict with Peavy v. Dyer, 605 So. 
2d 1330 (Fla. 5th DCA 1992), the 
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cogent analysis of which the Florida 
Supreme Court somewhat glossed 
over in adopting and approving 
Higley South—irrefutable indeed!); 
and City of Tampa v. Janke Con- 
struction, Inc., 626 So. 2nd 239, 240 
(Fla. 2d DCA 1993) (simply conclud- 
ing that prejudgment interest can- 
not bear postjudgment interest, with 
citation of cases and reference to 
Form 1.988(b), Fla. R. Civ. P., a form 
clearly, albeit implicitly, disap- 
proved by the court in Higley South; 
yet, the form has not been corrected 
to date.). 

I challenge anyone to cite a 
Florida decision which explicates an 
underlying rationale or some analy- 
sis in support of the proposition that 
compound interest, in the very lim- 
ited context involved, is impermis- 
sible. It would not be surprising if 
the notion did not arise out of some 
antiquated, medieval concept of 
usury, despite the knowledge of the 
centuries that there is nothing evil 
or immoral, much less illegal, about 
putting money to work. 

One reason, perhaps, why the 
Florida Supreme Court did not lay 
the issue definitively to rest in 
Higley South is the court’s abbrevi- 
ated, summary treatment of the is- 
sue. The holding was subordinate to 
the main one that an attorneys’ fee 
award bears prejudgment interest 
from the date entitlement thereto is 
determined. Read carefully the very 
well-reasoned decision in Peavy v. 
Dyer, 605 So. 2d 1330 (Fla. 5th DCA 
1992), which was expressly ap- 
proved and adopted in Higley South. 
The Peavy court relied heavily on 
Argonaut Insurance Co. v. May 
Plumbing Co., 474 So. 2d 212 (Fla. 
1985), in holding that an award of 
interest on interest was appropriate: 
In Argonaut .. . our Supreme Court de- 
termined that prejudgment interest is 
simply an element of pecuniary dam- 
ages. Under this loss theory of damage, 
the failure of the defendant to surren- 
der monies it owed to the plaintiff was 
itself a wrongful deprivation of the 
plaintiffs property, which the final judg- 
ment restores to the plaintiff. Once this 
element of damages is awarded in the 
final judgment, prejudgment interest, 
like all other elements of damage, be- 
comes part of a single total sum adjudged 


to be due and owing. (citation omitted) 
The amount awarded for prejudgment 


interest, like all other components of the 
“judgment,” automatically bears inter- 
est as provided by §55.03, Florida Stat- 
utes ... when applied to a judgment that 
contains an award of prejudgment inter- 
est, does not impermissibly compound 
interest on interest; rather it awards in- 
terest on a final judgment that remains 
unpaid after entry. 


605 So. 2d at 1332. 

The March article refers repeat- 
edly to the Argonaut decision in its 
first portion, asserting that it should 
be extended to permit the award of 
prejudgment interest as to noneco- 
nomic damages from the date of ver- 
dict in a tort action. However, I re- 
fer readers to that portion of the 
opinion which repudiated the con- 
cept of a “penalty theory” or retri- 
bution in favor of a “loss theory” vis- 
a-vis prejudgment interest. The 
court went through the following 
analysis: 


Thus, since at least before the turn of 
the century, Florida has adopted the 
position that prejudgment interest is 
merely another element of pecuniary 
damages. While doing so, the Court rec- 
ognized and rejected an alternative but 
traditional rationale—that prejudgment 
interest was to be awarded as a penalty 
for defendant’s “wrongful” act of disput- 
ing a claim found to be just and owing . 
... The distinction between liquidated 
and unliquidated claims is closely linked 
to this “penalty theory” of prejudgment 
interest. To punish a defendant for fail- 
ure to pay a sum which was not yet cer- 
tain or which he disputed would be mani- 
fest injustice. But where the amount is 
certain and the defendant refuses to sur- 
render it because of defenses determined 
to be meritless, the defendant may prop- 
erly be punished for abuse of his privi- 
lege to litigate. Under the ‘loss theory,’ 
however, neither the merit of the defense 
nor the certainty of the amount of loss 
affects the award of prejudgment inter- 
est. Rather, the loss itself is a wrongful 
deprivation by the defendant of the 
plaintiff’s property. Plaintiff is to be 
made whole from the date of the loss once 
a finder of fact has determined the 
amount of damages and defendant’s li- 
ability therefor. 


Argonaut, 474 So. 2d at 214-215. 
In quashing the decision of the 
Fourth District Court of Appeal by 
holding that a plaintiffs out-of- 
pocket, pecuniary losses are essen- 
tially liquidated, despite the com- 
parative negligence doctrine in a 
negligence subrogation case, so that 
the right to prejudgment interest is 
fixed at the time of verdict or judg- 
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ment, relating back to the date of 
loss, the court held “as a matter of 
law” that prejudgment interest is an 
element of damages. Thus, no find- 
ing of fact is required, the computa- 
tion of prejudgment interest being 
merely mathematical, a ministerial 
duty of the clerk or judge, under the 
“loss theory.” (Interestingly, at 215, 
footnote 2, the court observes, “The 
‘penalty theory’ of prejudgment in- 
terest has been linked to the medi- 
eval disapproval of all interest as a 
form of usury. (citation omitted)”.) 
The “loss theory” and the concept 
that prejudgment interest is a com- 
ponent part of the principal dam- 
ages serves also as the conceptual 
basis for holdings under federal' and 
sister jurisdiction case law’ that the 
award of interest on interest is not 
only permissible but appropriate. 


Conclusion 

The well-reasoned analyses in 
Peavy and Argonaut, as adopted by 
Higley South, make quite clear that 
the “penalty theory,” on which the 
author rests his argument for the 
disallowance of an award of inter- 
est on interest, has been rejected. 
Such a holding and rationale, em- 
bracing the “loss theory,” merely 
reflects and supports the reality that 
money should be allowed to work, 
and that a judgment creditor is no 
less improperly deprived of the use 
of prejudgment interest than of any 
other component part of a judg- 
ment—principal, costs, and attor- 
neys’ fees—from and after the entry 
of the judgment. The Higley South 
decision should not be revisited but 
should be faithfully followed by all 
courts of this state. That task will 
be facilitated, and unnecessary con- 
fusion eliminated, if the Florida 
Supreme Court would withdraw 
amended Form 1.988(b) to the 
Florida Rules of Civil Procedure and 
substitute a modified form that com- 
ports with its current, correct pro- 
nouncement of the law. U 


! American Telephone and Telegraph 
Co. v. Jiffy Lube International, Inc., 813 
F. Supp. 1164, 1170-1171 (D. Md. 1993) 
(“The prejudgment interest should be- 
gin running from . . . and should be cal- 


culated upon a compound interest basis 
for the same reasons that prejudgment 
interest should be awarded in the first 
instance. ‘Prejudgment interest is an ele- 
ment of complete compensation.” Like- 
wise, for the same reasons, the interest 
should be compound interest... . 
(C)ompound prejudgment interest is the 
norm in federal litigation. (citations 
omitted) [Emphasis added]; Drovers 
Bank of Chicago v. National Bank and 
Trust Company of Chariton, 829 F.2d 20, 
23 (8th Cir. 1987) (although trial court 
erred in awarding both statutory and 
contract prejudgment interest, the 
former being duplicative, postjudgment 
interest was properly awarded on the 
contract prejudgment interest; in this 
diversity action, state law controlled as 
to prejudgment interest and federal law 
as to postjudgment interest, see p. 23 
n.3); Gorenstein Enterprises, Inc. v. 
Quality Care - USA, Inc., 874 F.2d 431, 
437 (7th Cir. 1989) (“We also reject the 
Gorensteins’ argument that the judge 
should not have awarded compound pre- 
judgment interest. Their dilatory tactics 
denied Quality Care the use of its money 
including the opportunity to obtain in- 
terest on interest ....”); Dynamics Cor- 
poration of America v. United States, 766 
F.2d 518, 520 (Fed. Cir. 1985) (On re- 
mand to claims court in patent infringe- 
ment case and accounting phase thereof, 
held that under the “just compensation 
clause” of the Fifth Amendment that 
compounded prejudgment interest was 
awardable as to delay damages); and 
Federal Barge Lines, Inc. v. Granite City 
Steel, Division of National Steel Corp., 
664 F. Supp. 453, 454 (E.D. Mo. 1987), 
modified 809 F.2d 497 (8th Cir.) (gen- 
eral rule in admiralty that prejudgment 
interest be awarded to serve purpose of 
restitution and full compensation, with 
the compounding of interest annually 
promoting “the spirit and intent of this 
general rule... .”). 

? Big Bear Properties, Inc. v. E.M. 
Gherman, M.D., 157 Cal. Rptr. 443, 446- 
447 (Ct. App., 2d Dist. 1979) (“This rule 
(that a judgment generally bears inter- 
est on the whole amount thereof) is not 
affected by statutes which prohibit the 
allowance of compound interest, such 
statutes being intended merely as regu- 
lations of interest on contracts and not 
interest on judgments, and designed to 
prevent the imposition on borrowers of 
the heavy exactions by compounding in- 


William W. Herring has been a 
county judge in Broward County for the 
past 24 years, the last 15 in the civil di- 
vision. He is an active member of the 
Florida Conference of County Court 
Judges, serving on its Civil Rules and 
Small Claims committees for many 
years. 


terest at frequent intervals... .”); 
Hatcher v. Weatherall, 551 S.W.2d 179, 
183 (Ct. Civ. Apps. Tex. 1977) (“Logi- 
cally, there appears to be no good rea- 
son why a judgment containing princi- 
pal and interest should not draw interest 
on the combined amount .... The lender 
may still be without the use of his prin- 
cipal if the judgment is not immediately 
paid, and therefore the lender is entitled 
to interest on the judgment which in- 
cludes the principal and interest owed 
by the debtor before judgment. This 
seems only right since, if the debtor had 
paid the principal and interest on the 
debt when due, the lender would have 
had that combined amount to lend to 
someone else so that he could have 
drawn new interest on the combined 
principal and interest paid by the debtor 

.. We therefore hold that the appellees 
are entitled to interest on their judgment 
which included both principal and inter- 
est ....”); Hopper v. Denham, 661 S.W. 
2d 379, 383 (Ark. 1983); Walker v. St. 
Louis-San Francisco Railway Co., 671 
P.2d 672, 674 (Okla. 1983) (“[T]he gen- 
eral rule is that ‘a judgment bears in- 
terest on the whole amount thereof, al- 
though such amount is made up partly 
of interest on the original obligation, and 
even though the interest is separately 


stated in the judgment’ . . . Oklahoma 
law is in accord with this rule.”); Testa 
v. Roberts, 542 N.E. 2d 654, 662 (Ct. 
Apps., Lucas Co. Ohio 1988); Consoli- 
dated Oil and Gas, Inc. v. Southern 
Union Co., 762 P.2d 889 (N.M. 1988); 
Long v. Hendricks, 754 P.2d 1194, 1198 
(Idaho Ct. Apps. 1988), aff'd in part 799 
P.2d 1223 (Idaho 1990) (dictum); Fisher 
v. Carolina Door Products, Inc., 331 S.E. 
2d 368, 370 (S.C. Ct. Apps. 1985); 
Stokosa v. Waltuch, 393 N.E. 2d 350, 352 
(Mass. 1979); and Helmley v. Ashland 
Oil, Inc., 571 P.2d 345, 350 (Kan. Ct. 
Apps. 1977). But see Nika Corp. v. City 
of Kansas City, Missouri, 582 F. Supp. 
343, 366-367 (W.D. Mo. 1984) (diversity 
action with Missouri substantive law as 
controlling); and West v. Jamison, 356 
S.E. 2d 659, 663 (Ga. Ct. Apps. 1987) 
The two contra cases apparently are 
based on interpretation of those states’ 
statutes on postjudgment interest. The 
cases in these footnotes were located by 
perusal of West’s Decennial Digest from 
1976-1993 under the key number of In- 
terest 39(3), that applicable to the Peavy 
v. Dyer decision. These cases remain 
good law through Shepardization, al- 
though the author’s research was only 
exhaustive as to the manner of research 
and time period utilized. 
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Florida Durable 
Powers Attorney 
Exploring the Limits of an Agent’s Authority 


by Peter B. Tiernan 


urable powers of attorney have become in- 
creasingly important instruments in estate 
and Medicaid planning in recent years, par- 
ticularly since the substantial revision to the 
law made in 1995. Recently the law was amended to per- 
mit “springing” durable powers of attorney, which should 
further enhance the use of these instruments. Now that 
estate planners in Florida have had sufficient time to 
become acquainted with the law relating to durable pow- 
ers of attorney, maybe it is time to examine some of the 
limitations that may apply with these documents. 


Extent of Attorney-in-fact’s Authority 

Most attorneys, if asked to explain the extent of an 
attorney-in-fact’s authority under Florida law, would 
probably respond that the attorney-in-fact has all pow- 
ers to the extent “authorized and specifically enumer- 
ated” in the durable power of attorney. Such an answer 
is not entirely correct; the complete correct response is 
an attorney-in-fact has the authority to perform every 
act authorized and specifically enumerated in the du- 
rable power of attorney except when such acts are limited 
by either F.S. $709.08(7), other applicable law, or by the 
durable power of attorney. 

F.S. §709.08(7)(a) clearly states that there are limits 
to an agent’s authority. No matter what authority the 
durable power of attorney might otherwise appear to 
grant, there are certain acts that cannot under any cir- 
cumstances be performed by an attorney-in-fact. The pur- 
pose of this article is to explore these limitations under 
either FS. §709.08(7)(b) or “other applicable law.” Al- 
though F.S. §709.08(a) also states that actions can be 
limited by the durable power of attorney, such limiting 
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language would appear to be unnecessary, considering 
that such actions could be limited by simply not autho- 
rizing and specifically enumerating them in the durable 
power of attorney. 


F.S. §709.08(7)(b)5 and the 
Doctrine of the Last Antecedent 

F.S. §709.08(7)(b)5 reads as follows: 
Notwithstanding the provisions of this section, an attorney in 
fact may not: 
5. Create, amend, modify, or revoke any documents or other 
disposition effective at the principal’s death or transfer assets 
to an existing trust created by the principal unless expressly 
authorized by the power of attorney.... 


There appears to be some confusion about what the 
above provision actually permits. For example, some law- 
yers read this provision as permitting the amending, 
modifying, or revoking of a revocable trust as long as 
there is specific language included in the durable power 
of attorney expressly authorizing such action. However, 
such an interpretation ignores a basic rule of grammar 
and a rule that courts from other states have formulated 
known as the doctrine of the last antecedent.” Under this 
doctrine, courts presume that drafters place modifying 
phrases next to what they intended to modify. The doc- 
trine states: “Where no contrary intention appears in a 
statute, relative and qualifying words and phrases, both 
grammatically and legally, refer to the last antecedent.” 
The only situation in which a contrary intention exists 
in a statute is when a comma is included between the 
qualifying phrase and the remainder of the sentence. 
Nothing else constitutes contrary intention. 

In F.S. §709.08(7)(b)5 the clause “unless expressly 
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authorized by the power of attorney” 
immediately follows “transfer assets 
to an existing trust created by the 
principal.” From a grammatical 
standpoint and under the doctrine 
of the last antecedent, that is the 
only action that can be “expressly 
authorized” by the durable power of 
attorney. If the Florida Legislature 
wanted the “unless” clause to modify 
all three actions, all it would have 
had to do was include a comma be- 
tween the words “principal” and “un- 
less.” 

Whether the legislature wanted to 
permit all three actions to be ex- 
pressly authorized is debatable. On 
the one hand, the law governing 
guardianships only permits a guard- 
ian to deal with assets such as 
jointly owned bank accounts or ITF 
accounts if the guardian has a court 
order.* Since durable powers of at- 
torney are intended to be alterna- 
tives to guardianship proceedings, 
presumably the legislature would 
have wanted a similar requirement 
with durable powers of attorney. 

It can be argued that the Florida 
Legislature intended the phrase 
“unless expressly authorized by the 
power of attorney” to apply not only 
to transfers to existing trusts but 
also to the other two actions men- 
tioned in that subparagraph. In this 
respect, while every other numbered 
subparagraph of F.S. §709.08(7)(b) 
only deals with one type of action, 
F.S. §709.08(7)(b)5 mentions three 
separate and distinct actions. The 
fact that the legislature grouped 
these three actions together might 
be an indication that it wanted to 
permit all three types of actions to 
be “expressly authorized” by the 
principal if that is what the durable 
power of attorney specifically states. 

In interpreting statutes, punctua- 
tion is considered to be the most fal- 
lible and least reliable indication of 
the legislature’s intent.° However, 
the Florida Supreme Court has 
stated that a court has no authority 
to insert punctuation marks, specifi- 
cally commas, which are not in stat- 
utes.® Therefore, considering the 
present punctuation (or lack of it) 
in F.S. §709.08(7)5, the only gram- 
matically correct interpretation of 


this provision is that an agent can- 
not under any circumstances create, 
amend, modify, or revoke any docu- 
ment or other disposition effective at 
the principal’s death, notwithstand- 
ing anything to the contrary stated 
in the durable power of attorney. 
Such an interpretation has certain 
interesting consequences that are 
explored in more detail below. 


Limitations of Power 
Because of F.S. §709.08(7)(b)5 

F.S. §709.08(7)(b) sets forth cer- 
tain actions that the attorney-in-fact 
may not do under any circum- 
stances. As explained above, among 
these prohibited actions is any ac- 
tion that would create, amend, or 
modify any document or other dis- 
position effective at the principal’s 
death. 

Although F.S. §709.08(7)(b) does 
not provide definitions, a document 
effective at the principal’s death 
would almost certainly be a revo- 
cable trust or a similar instrument. 
But just what is meant by the 
phrase “disposition effective at the 
principal’s death”? The following 
discussion will examine some of the 
dispositions presumably encom- 
passed by this phrase. 
© Power over Jointly Owned Prop- 
erty and Similar Accounts 

F.S. §709.08(6) specifically pro- 
vides that a durable power of attor- 
ney applies to all jointly owned prop- 
erty of a principal including 
tenancies by the entireties. How- 
ever, since these type of accounts 
have survivorship features at the 
principal’s death, such accounts ap- 
pear to be dispositions effective at 
the principal’s death and therefore 
any apparent authority over such 
accounts must be read in conjunc- 
tion with F.S. §709.08(7)(b)5. Since 
an attorney-in-fact cannot modify a 
disposition effective at the 
principal’s death, he is arguably pre- 
vented from taking any action over 
jointly owned property that would 
change the dispositive aspect of 
these accounts. Consequently, al- 
though he would be able to sell (with 
the other joint tenant) the 
principal’s jointly owned property, 
it appears that F.S. §709.08(7)(b)5 
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would require that the proceeds of 
sale be put into another survivor- 
ship account between the same joint 
tenants.’ Any action removing 
money from joint names (even to pay 
the principal’s bills) would be modi- 
fying a disposition effective at the 
principal’s death in violation of F.S. 
§709.08(7)(b)5. Likewise, if a bank 
account is in the principal’s name 
in trust for someone or a payable on 
death account, the removal of money 
from such an account also appears 
to violate F.S. §709.08(7)(b)5 as 
modifying a disposition effective at 
the principal’s death. 

The above reasoning is consistent 
with what has previously been 
stated regarding the restrictions on 
the authority of a guardian over as- 
sets such as jointly owned bank ac- 
counts or ITF accounts. With such 
assets, the guardian has to obtain a 
court order before dealing with 
same. Presumably, since a durable 
power of attorney is intended to be 
an alternative to a guardianship, 
the legislature wanted a similar ap- 
proach when these types of assets 
are involved. 

In light of F.S. §709.08(7)(b)5, 
there are situations in which a du- 
rable power of attorney arguably 
might be totally ineffective in han- 
dling the financial affairs of an in- 
dividual. Consider, for example, the 
situation in which, because the prin- 
cipal has no foreseeable estate tax 
liability, he chooses to put all his 
property in either joint bank ac- 
counts (with someone other than the 
agent as the other joint tenant), ITF 
accounts, or POD accounts (i.e., 
what sometimes is called the “poor 
man’s estate plan”). Applying the 
statute literally in this situation, the 
agent would apparently have no au- 
thority under the durable power of 
attorney to use any of the principal’s 
bank accounts to provide for the 
principal since such action would be 
modifying dispositions effective at 
the principal’s death. Although it is 
unlikely that a court would find 
fault with an agent in such a situa- 
tion as long as the agent acts rea- 
sonably and does not favor himself, 
it must be remembered that banks 
have never been particularly fond of 


powers of attorney and have tried 
on many occasions to resist their 
use. A bank might use the above 
reasoning to attempt to deny the 
agent access to the principal’s bank 
accounts that are either jointly held 
(with someone other than the 
agent), ITF accounts, or POD ac- 
counts. Consequently, this might be 
something that the legislature 
would want to clarify. 
e Power to Make Elections, Deal 
With, and Remove Funds from any 
Retirement Plans including IRAs 
This power is a very common spe- 
cifically enumerated power in many 
durable powers of attorney. But, 
there is a potential problem if there 
is anamed beneficiary of the retire- 
ment plan and the authority the 
agent is given includes the power to 
remove funds from the retirement 
plan or the IRA. In that case, such 
action could be considered to be ac- 
tion which is modifying a disposition 
effective at the decedent’s death. 
One situation in which it might 
be beneficial to remove funds from 


a retirement plan or IRA is where 
the medical or other itemized in- 
come tax deductions of the princi- 
pal during a certain year are so large 
that they exceed the principal’s in- 
come for that year. In such a case it 
would be clearly advantageous from 
an income tax standpoint to with- 
draw funds from the IRA to gener- 
ate additional taxable income and 
thereby take advantage of the excess 
deductions for that year which oth- 
erwise would be lost. However, in 
light of F.S. §709.08(7)(b)5, such 
action is not permissible which 
would waste a valuable tax saving 
opportunity. The only way of remov- 
ing funds from the IRA would be to 
appoint a guardian to make the 
withdrawal. 

Since in most cases a beneficiary 
would be named for the principal’s 
retirement plan, by including the 
authority to withdraw funds from 
retirement plans, all you are doing 
is possibly confusing the agent re- 
garding the actual extent of his au- 
thority, which could result in an in- 


advertent exercise. 

Another potentially problematic 
power would be a power to borrow 
against any existing life insurance 
policy where the principal is the 
owner thereof. The exercise of such 
a power could be viewed as modify- 
ing a disposition effective at the 
principal’s death, which would also 
be in violation of F.S. §709.08(7)(b)5. 
© Power to Make Gifts from a Revo- 
cable Trust for Medicaid Purposes 

In OBRA 1993 Congress made a 
change to the Medicaid rules which 
affects transfers from revocable 
trusts. After this legislation, any 
gifts made from a revocable trust are 
subject to a new five-year “look 
back” period, as opposed to a three- 
year “look back” period that applies 
to nontrust gifts. As a result of this 
new rule, a gift made from a trust, 
depending upon the size of the gift, 
could prevent a potential Medicaid 
applicant from applying for Medic- 
aid for up to five years from the date 
of the transfer and also, depending 
on the size of the gift, could result 
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in an additional disqualification pe- 
riod extending even more than five 
years from the date of the transfer if 
the applicant applied for Medicaid 
before the five-year period expires. 
One way that has been recom- 
mended to avoid this additional two- 
year “look back” period (i.e., five 
years vs. three years) is to include 
in a durable power of attorney the 
authority to make withdrawals from 
the trust for purposes of making 
gifts, withdraw the assets from the 
trust, and then make the gift from 
those withdrawn assets. The prob- 
lem with this approach, however, is 
that a revocable trust is a testamen- 
tary disposition and F.S. 
§709.08(7)(b)5 specifically prohibits 
an attorney-in-fact from modifying 
or revoking any document or other 
disposition effective at the 
principal’s death. Presumably, by 
making the withdrawal, the agent 
would be deemed to be making ei- 
ther a partial revocation of the trust 
(to the extent of the withdrawal) or 
at least making a modification of a 
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disposition effective at the 
principal’s death in violation of F.S. 
§709.08(7)(b)5. This is just another 
example of how an agent might not 
be able to exercise certain beneficial 
powers set forth in the durable 
power of attorney because of F.S. 
§709.08(7) and may be another situ- 
ation in which the appointment of a 
guardian to make the withdrawal 
might be the only viable alternative. 
If the agent goes ahead and exer- 
cises the withdrawal power 
(whether or not he is aware that the 
power is not exercisable), what is the 
effect of same? Since such a with- 
drawal is in violation of F.S. 
§709.08(7)(b), it is outside the scope 
of the agent’s authority to exercise. 
Any action by an agent that is out- 
side the scope of his or her author- 
ity is void under Florida law.® This 
means that the trustee has the right 
to reclaim any amounts improperly 
withdrawn pursuant to this power. 
Consequently, the state should be 
able to step into the shoes of the 
trustee to assert its Medicaid claim 
against the recipients of the gifts. 


Limitations of Agent’s 
Power Because of 
F.S. §709.08(7)(b)4 

¢ Power to Exercise General or 
Special Testamentary Power of Ap- 
pointment Held by the Principal 

FS §709.08(6) specifically states 
that a durable power of attorney 
applies to any interest in property 
owned by the principal, including all 
property over which a principal 
holds either a general, limited, or 
special power of appointment. How- 
ever, if what is involved is a testa- 
mentary power of appointment, F.S. 
§709.08(7)(b)4 comes into play. Be- 
cause a testamentary power of ap- 
pointment is, by its very nature, 
only exercisable by means of a will 
or codicil and because under F-S. 
§709.08(7)(b)4 an attorney-in-fact 
cannot under any circumstance ex- 
ecute a will or codicil on behalf of 
the principal, the agent is effectively 
prevented from exercising either a 
testamentary special or general 
power of appointment notwithstand- 
ing what F.S. §709.08(6) might oth- 
erwise seem to imply. So as not to 
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. confuse the agent in this regard, it 


might be a good idea to specifically 
state in the durable power of attor- 
ney that the power to exercise testa- 
mentary special and general powers 
of appointment is one of those pow- 
ers that the agent is expressly pro- 
hibited from exercising. 


Limitations of Agent’s 
Power Because of 

Other Applicable Law 

¢ Power to Make Gifts to Oneself 

One of the most important provi- 
sions that should be discussed with 
any client for inclusion in a durable 
power of attorney is the power to 
make gifts. In a larger estate this 
power is important as a way of re- 
ducing the principal’s estate subject 
to federal estate taxes upon death. 
This power is equally important in 
smaller estates as a way of preserv- 
ing at least part of the principal’s 
estate for his or her family if the 
principal ever needs to take advan- 
tage of Florida’s Medicaid program 
to pay for his or her nursing home 
expenses. Since usually the attor- 
ney-in-fact is either the principal’s 
spouse, a child, or someone else who 
is an object of the principal’s bounty, 
the principal will in most cases want 
to include the attorney-in-fact as one 
of the permissible recipients of any 
gifts made. 

Previous articles have dealt with 
the possible gift and estate tax con- 
sequences to the agent whenever the 
agent is given the power to make 
gifts to anyone including himself.’ 
Although these potential tax conse- 
quences are a distinct possibility 
and can be significant, such conse- 
quences are predicated on the as- 
sumption that the agent has the 
authority to make gifts to himself. 
However, in light of the 1995 revi- 
sion to F.S. §709.08, this might no 
longer be the case. 

Prior to that revision, a number 
of cases were decided in Florida that 
dealt with the issue of making gifts 
under a power of attorney. These 
cases seemed to indicate that as long 
as the principal expressly conferred 
in the power of attorney the power 
to make gifts, then gifts could be 
made, even to the agent.'? However, 


in 1995, the legislature in enacting 
§709.08(7) used the following lan- 
guage. “Except as otherwise limited 
..., by other applicable law, ..., 
an attorney in fact has full author- 
ity to perform every act authorized 
and specifically enumerated ... .” 

The above provision is clear and 
unambiguous and prescribes the 
absolute limits or scope of an agent’s 
authority. As indicated in the above 
excerpt, an act limited by other ap- 
plicable law is beyond the power of 
an agent to exercise; this is the rule 
no matter what the principal may 
otherwise provide in the durable 
power of attorney. 

One example of other applicable 
law that would limit an attorney-in- 
fact’s authority is FS. §55.05. This 
statute makes null and void any 
power of attorney that authorizes an 
attorney-in-fact to confess or suffer 
judgment to pass by default or oth- 
erwise. Another less obvious ex- 
ample of “other applicable law” that 
limits an agent’s authority is the 
case law pertaining to the law of 


agency. Under the law of agency, an 
agent owes certain fiduciary duties 
to the principal. Among these duties 
is the duty not to act adversely to 
the interests of the principal. 
Florida jurisprudence explains this 
duty as follows: 

No principal of the law is more firmly 
established than that which forbids one 
who undertakes to act as agent for an- 
other from acting for himself or herself 
in relation to the subject matter of the 
agency, or placing himself or herself in 
a position adverse to or in conflict with 
the interests of the principal." 


A power to make gifts of the 
principal’s property to oneself is a 
situation in which the agent is act- 
ing for himself in relation to the sub- 
ject matter of the agency (i.e., the 
principal’s money). Although it can 
be argued that making gifts for es- 
tate planning and Medicaid pur- 
poses is merely carrying out the in- 
terests and wishes of the principal 
as opposed to being in conflict with 
them, it is the potential for conflict 
that the law of agency seeks to 
avoid. As the Florida Supreme Court 


indicated in City of Coral Gables v. 
Coral Gables, 119 Fla. 30, 37, 160 
So. 476, 479 (Fla. 1935): 


The two positions impose different obli- 
gations, and their union would at once 
raise a conflict between interest and 
duty, and constituted as humanity is, in 
the majority of cases, duty would be over- 
borne in the struggle.” 


In the cases permitting gifts 
which were decided before the 1995 
revision of Ch. 708.09, the courts ap- 
parently decided that a principal 
could choose to release the agent 
from the abovementioned fiduciary 
duty as long as the power of attor- 
ney expressly granted the authority 
to make gifts. However, after 1995, 
the literal language of F-.S. 
§709.08(7)(a) appears to prohibit 
any such release. 

If the above analysis seems con- 
fusing, the following summary may 
be helpful to understand why a law- 
yer should not include in a Florida 
durable power of attorney the power 
to make gifts to the agent (or to any 
member of his or her immediate 
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family). To start with, the Florida 
Supreme Court has recognized the 
common law rule that an agent is 
forbidden from acting for himself in 
connection with the subject matter 
of an agency. Exercising a power 
to make gifts to oneself is a situa- 
tion in which the agent would be 
acting for himself in connection with 
the principal’s property. Taking into 
account the “other applicable law” 
limitation of F.S. §709.08(7)(a), a 
power to make gifts to oneself would 
not be an action an agent would be 
authorized to perform, or, stated in 
other terms, the exercise of such a 
power would be outside the scope of 
the agent’s authority. Consequently, 
if such a power is either inadvert- 
ently or purposely included in a 
Florida durable power of attorney, 
any conveyance pursuant to such a 
power would not only be voidable 
under Florida case law, it would in 
fact be void.'* 

There are undoubtedly many du- 
rable powers of attorney currently 
in circulation in which an agent is 
granted the authority to make gifts 
to himself. If an agent exercises such 
a power, there are at least two situ- 
ations in which potentially adverse 
consequences may arise. The first 
of these situations is when the 
principal’s estate is either taxable 
or potentially taxable. For example, 
assume that the principal has two 
children, both of whom are married 
and both of whom have four chil- 
dren. If the principal had an estate 
of $1,360,000 and the child/agent 
made $10,000 gifts each year for 
three years to himself, his spouse, 
and his four children, and to his sis- 
ter, her spouse, and her four chil- 
dren (a total of $360,000), one 
might think that there would be no 
estate tax due at the principal’s 
death in 2002 in light of the cur- 
rent $1,000,000 amount exempt 
from federal estate tax. Think 
again. Because the gifts to the 
agent and his family are outside the 
scope of the agent’s authority to 
make, they are void under Florida 
law” and the $180,000 gifted to the 
agent and his family over the three- 
year period prior to the principal’s 
death is still part of both the 


principal’s probate estate and his 
gross estate for federal estate tax 
purposes. With reference to 
whether the IRS would pursue an 
opportunity such as this, the IRS 
has sought inclusion in the 
principal’s gross estate of property 
transferred pursuant to a durable 
power of attorney which did not con- 
tain specific authorization to make 
gifts and has at least two victories 
under this approach.'® An unautho- 
rized power is analogous to the ab- 
sence of a power, and therefore it 
should be presumed that the IRS 
would likewise contest any gifts 
made under the above circum- 
stances. If the IRS is successful in 
this regard, this $180,000 inclusion 
in the principal’s gross estate would 
result in estate tax due in the year 
2002 of approximately $74,000. 

Another situation in which there 
could be problems is when the prin- 
cipal names one of his two children 
as his agent and the children do not 
get along with each other. Assume 
that the agent, under a power to 
make gifts te anyone including him- 
self and not realizing that he can- 
not make gifts to himself, makes 
gifts of $50,000 to both himself and 
his brother during his father’s life- 
time. After the principal’s death the 
other child could argue that the 
$50,000 of gifts to the agent are void 
and therefore they are still part of 
the principal’s probate estate. If the 
father’s will states that both chil- 
dren are to get one half of the es- 
tate, the other child could under this 
theory claim one half of the void gifts 
and attempt to get an additional 
$25,000 of the total estate. Hope- 
fully, a court would use its equitable 
powers to prevent such a result. 
Consider, however, the potential 
recourse of an unpaid creditor un- 
der these circumstances in an oth- 
erwise insolvent estate. 

There is a relatively simple way 
of getting around the above conse- 
quences. Have the principal name 
someone other than the agent as a 
special attorney-in-fact in the du- 
rable power of attorney whose sole 
duty and responsibility is to make 
gifts to the attorney-in-fact. If the 
special attorney-in-fact is either a 
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brother or sister of the attorney-in- 
fact, a second advantage of this ap- 
proach is that it provides a system 
of checks and balances over the 
agent’s power to make gifts which 
should be appreciated by all in- 
volved. 


Powers of Appointment 

As previously indicated, if the 
agent is given authority to exercise 
any testamentary special or general 
powers of appointment possessed by 
the principal, the agent cannot ac- 
tually exercise the power since to do 
so he would have to execute either a 
will or a codicil on behalf of the prin- 
cipal, which F.S. §709.08(7)(b)4 spe- 
cifically prohibits. In order for a 
power to be taxable to the agent the 
power must in fact be exercisable by 
the agent,"’ so there should be no tax 
consequences with such a power no 
matter what the durable power of 
attorney might specifically provide. 

An intervivos special or limited 
power of appointment, however, is 
one power of appointment that 
could result in tax consequences to 
the agent. Assume, for example, 
that the principal (i.e., the agent’s 
mother) has a lifetime special 
power of appointment over a trust 
which permits her to appoint the 
trust corpus to any one or more of 
her children. Such a power would 
not cause tax consequences to the 
mother during her lifetime or to her 
estate upon her death as long as she 
does not exercise the power." But, 
what if one of her children is the 
attorney-in-fact under a springing 
durable power of attorney and the 
power has sprung? Assuming that 
the mother does not have a present 
interest in the trust (7.e., an income 
interest), she has no interest in the 
trust that is adverse to the agent’s 
interest and that would bring the 
agent’s previously mentioned fidu- 
ciary duty into play. Looking at the 
essence of this situation, after the 
power has sprung, what the attor- 
ney-in-fact has is the power to ap- 
point the entire trust property to 
anyone including himself. Such a 
power meets the textbook definition 
of a general power of appointment’? 
even though all his mother had was 


a nontaxable special power of ap- 
pointment. By granting this power 
to the agent, you have created tax 
consequences to the agent where 
otherwise there would be none. Con- 
sequently, the power to exercise 
intervivos special powers of appoint- 
ment is one power that should ei- 
ther be included on the list of the 
powers which the agent is specifi- 
cally prohibited from exercising or 
should be modified so that it cannot 
be directly or indirectly exercised in 
favor of the agent. 

There is one other admittedly un- 
likely situation in which there could 
be tax consequences when an agent 
is given the power to exercise a spe- 
cial inter vivos power of appointment 
possessed by the principal. This situ- 
ation occurs when the principal (i.e., 
the agent’s mother) is the income 
beneficiary under either a credit 
shelter trust or an irrevocable life 
insurance trust. In such a case, if the 
agent exercises this power in favor 
of his siblings (he could not exercise 
it in his favor because of the previ- 
ously mentioned fiduciary duty not 
to take a position adverse to the prin- 
cipal), there could be transfer taxes 
to the principal under the rationale 
of In re Register, 83 T.C. 1 (1984). 
These consequences could be sub- 
stantial depending on the circum- 
stances of each case,”’ and therefore 
due care must be exercised regard- 
ing the granting of such authority in 
the durable power of attorney. 

Because of the abovementioned 
possible tax consequences and the 
confusion that can ensue, it might 
be better in the durable power of 
attorney to specifically prohibit an 
agent from exercising any powers 
of appointment possessed by the 
principal. 


Peter B. Tiernan is a tax attorney 
in Margate. His practice focuses on the 
area of estate planning, probate, and 
taxation. He received his J.D. from the 
University of Florida College of Law and 
his master of law in taxation from the 
University of Miami School of Law. He 
is former chair of the trust and probate 
section of the Broward County Bar As- 
sociation. 


Conclusion 

There is a common misconception 
that in Florida an attorney-in-fact 
has full authority over all of the 
principal’s assets to the extent au- 
thorized and specifically enumerated 
in the durable power of attorney. 
Presumably, at least part of this mis- 
conception can be traced to a misun- 
derstanding of the effect of F.S. 
§709.08(6). But subsection (6) is only 
one part of F.S. $709.08 and there- 
fore must only be read in conjunction 
with the entire statute. Hopefully, 
this article has served to clear up this 
point and will help to provide a bet- 
ter understanding of the actual ex- 
tent of an attorney-in-fact’s author- 
ity under Florida law. U 


Fra. Stat. §709.08(7). 

? BLock, EFFECTIVE LEGAL WritTING 55 
(4th ed.); Davis v. Gibbs, 236 P.2d 545, 
456 (1951); State v. Bailey, 121 P.2d, 821, 
822 (1912). 

° Block, supra note 2, at 56. 

4 Fria. Strat. §744.457; First National 
Bank of Tampa v. First Federal Savings 
& Loan Association of Tampa, 196 So. 
2d 211 (Fla. 2d D.C.A. 1967). 

° Wagner v. Botts, 88 So. 2d 611(Fla. 
1956). 

Id. 

7 Compare FLa. Start. §744.457(1)(b) 
as it relates to joint accounts owned 
by spouses and tenancies by the en- 
tirety. 

8 Johnson v. Fraccacreta, 348 So. 2d 
570, 572 (1977); see also In re Estate of 
Bell, 573 So. 2d 57, 59 (1990); Kotsch v. 
Kotsch, 608 So. 2d 879, 881 (1992). 

® See Insel, Durable Power Can Alle- 
viate Effects of Client’s Incapacity, 22 Es- 
TATE PLANNING 37 (Jan./Feb. 1995), and 
Tiernan, Gift-Giving by an Agent Under 
a Durable Power of Attorney, 26 Estate 
PLANNING 372 (Oct. 1999). 

© Fraccacreta, 348 So. 2d at 572; see 
also Hodges v. Surratt, 366 So. 2d 768, 
774 (1978); In the Matter of Rolater, 542 
P.2d 219, 223 (1975); In re Estate of Bell, 
573 So. 2d 57, 60 (1990). 

11 2 Fra. Jur. 2p §91, p. 673. 

2 See also Fisher v. Grady, 131 Fla. 1, 
178 So. 852, 860 (Fla. 1937). 

13 See also Fisher, 131 Fla. 1, 178 So. 
at 860. 

14 Fraccacreta, 348 So.2d at 572; see 
also Bell, 573 So. 2d at 59; Kotsch,608 
So. 2d at 881. 

15 Fraccacreta, 348 So.2d at 572; see 
also Bell, 573 So. 2d at 59; Kotsch, 608 
So. 2d at 881. 

16 Bstate of Casey, 948 F.2d 895, 68 
AFTR2d 91-6060 (CA-4, 1991), rev’g 
YCM 1989-511; Estate of Sylvia 
Swanson v. U.S., Fed. Cir. No. 00-5079 
(2001). 


‘7 Compare Treas. Reg. 20.2041-3(b). 

'S Tf she exercises the power, there could 
be tax consequences to her under the 
rational of Register if she had an income 
interest in the trust. See Estate of Reg- 
ister, 83 T.C. 1 (1984). 

Treas. Reg. 20.2041-1(b). 

*° See Tiernan, The Tax Consequences 
of Including Nongeneral Powers of Ap- 
pointments in Trust Instruments, 93 J. 
Tax’n 35 (July 2000). 


give you more 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 2002 41 


i 

| 

smile a 

Your Or Vine Legal Resou 

e And much. Moral: 
2002 West Group. Trademarks shown dret used under license. W-104109/4 


Trial Lawyers Forum 


Economic Loss Rule: The “Integral Part” 
Approach to the “Other Property” Exception 


ew subjects generate more 

controversy and confusion 

than Florida’s ever-evolv- 

ing version of the economic 
loss rule. The rule has been defined 
simply enough: “The ‘economic loss’ 
rule is a court-created doctrine 
which prohibits the extension of tort 
recovery for cases in which a prod- 
uct has damaged only itself and 
there is no personal injury or dam- 
age to ‘other property,’ and the 
losses or damage are economic 
damages.”! 

The problem, however, is in the 
application. Despite concentrated 
efforts by the Florida Supreme 
Court to clarify other aspects of the 
economic loss rule in recent years,” 
confusion still remains on how to 
distinguish “the product” from 
“other property” in order to deter- 
mine whether the damage extends 
beyond the “product itself.” 

One commentator has suggested 
resolution of the “other property” 
problem in the construction context 
by looking at the scope of the 
contractor’s work, such that any- 
thing constructed within the con- 
tract is “the product” and items not 
constructed under the contract are 
“other property.”’ Even in the con- 
struction context, however, this pro- 
posal only applies to a limited num- 
ber of fact patterns. It does not 
apply to used or leased property or 
to nonconstruction cases. As a hy- 
pothetical example, suppose an 
electrical appliance malfunctions 
and burns down a motor home. At 
first blush, the appliance would 
appear to be “the product” and the 
remainder of the home “other prop- 


by John W. Reis 


Despite efforts by 
the Supreme Court 
to clarify other 
aspects of the ELR 
in recent years, 
confusion still 
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erty.” However, now suppose the 
motor home was purchased used 
with the appliance bolted in place. 
The appliance manufacturer will 
argue that “the product” encom- 
passes everything the owner pur- 
chased as a package, i.e., the entire 
motor home, such that there is no 
“other property” aside from loose 
contents in the motor home. Is this 
a winning argument? 

This article proposes that, consis- 
tent with recent Florida case law, 
the question is answered by deter- 
mining whether the object that 
caused the loss was an “integral 
part” of the surrounding property. 


Current Status of the 
Economic Loss Rule 

In Moransais v. Heathman, 744 
So. 2d 973 (Fla. 1999), and 
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Comptech International, Inc. v. 
Milam Commerce Park, Ltd., 753 
So. 2d 1219 (Fla. 1999), the Florida 
Supreme Court limited the appli- 
cation of the economic loss rule to 
product liability “or similar” ac- 
tions, receding from a body of case 
law that had expanded the doc- 
trine to service contracts not in- 
volving physical loss of a product 
or structure.’ 

The need for limiting the appli- 
cation of the economic loss rule to 
product-type cases arose because of 
“confusion that has abounded in 
this area of the law” caused by 
“pronouncements on the rule [that] 
have not always been clear and, ac- 
cordingly, have been the subject of 
legitimate criticism and commen- 
tary.”® Both the Moransais and 
Comptech decisions emphasized 
that the original purpose of the rule 
was not to wipe out legitimate 
statutory or common law tort ac- 
tions. Rather, the doctrine was 
originally intended to apply only in 
cases involving products for which 
economic remedies are generally 
governed by warranty law.’ 

In tracing the roots of the rule to 
product liability actions, the court 
in Comptech placed heavy empha- 
sis on the seminal U.S. Supreme 
Court case of East River S.S. Corp. 
v. Transamerica Delaval, 476 U.S. 
858 (1986): 

In East River, the Court was concerned 
with the question of whether the pur- 
chaser of steam turbines could sue the 
manufacturer in negligence or strict li- 
ability, where a defective component of 
the turbine caused damage to the tur- 


bine but did not cause damage to the 
rest of the ship. See 476 U.S. at 858. In 


holding that the purchaser’s cause of 
action was one for breach of warranty, 
the Court discussed the policies under- 
lying the application of the economic loss 
rule to situations where a product dam- 
ages itself but no “other property.” 


It seems abundantly clear that 
the Supreme Court was dealing with 
and concerned about a product that 
had malfunctioned, injuring itself 
but causing no injury to other prop- 
erty.* The court went on to note that 
Florida’s version of the economic 
loss rule similarly began in the prod- 
uct liability context, citing to 
Florida Power & Light Company v. 
Westinghouse Electric Corp., 510 So. 
2d 899 (Fla. 1987), a case involving 
damages to six generators but no 
damages to other surrounding 
equipment. “Here again, [in Florida 
Power,| the economic loss rule was 
a bar to a tort cause of action where 
a product was involved, the product 
damaged only itself, and the losses 
were purely economic.”” 

In limiting the economic loss rule 
to product liability situations, the 
court in Moransais held that an 
engineer’s inspection of a home prior 
to a real estate closing is a service 
not governed by the economic loss 
rule, such that plaintiff was allowed 
to proceed with a claim for profes- 
sional negligence. Similarly, in 
Comptech, the court held that a 
lease agreement between landlord 
and tenant was a contract action 
involving “not a product but a ser- 
vice”’’ and “is not a products liabil- 
ity or similar case.”'' This was true 
even though the case involved con- 
struction renovations that caused 
damages to goods. Accordingly, the 
plaintiff in Comptech, a commercial 
tenant, was allowed to proceed with 
a claim in negligence for damages 
to computers caused by landlord’s 
negligent construction. 


Comptech’s Treatment of 
“Other Property” Exception 
Even though the court in 


would be nonetheless recoverable as 
“other property”: 

[This case does not involve “other prop- 
erty,” as that term was used in East 
River and Florida Power. The term is not 
truly applicable to a situation such as 
the one before us where the subject of 
the contract is a service. However, to the 
extent the warehouse is the object of the 
contract, the computers in the ware- 
house are indeed “other property.” 
Therefore, recovery for damages to the 
computers is not precluded under the 
economic loss rule.'” 


Receding from “Finished 
Product” Approach 

Prior to Comptech, the court in 
Casa Clara Condominium Assn. v. 
Charley Toppino & Sons, Inc., 620 
So. 2d 1244 (Fla. 1993), had devel- 
oped what appeared to be a “finished 
product” test for distinguishing “the 
product” from “other property.” Casa 
Clara was an action brought by con- 
dominium unit owners who claimed 
economic damages to the value of 
their units caused by defective con- 
crete walls within the building. In 
holding that the condominium units 


were not “other property” relative to 
the defective walls, the court noted 
that the “the finished products” pur- 
chased by the plaintiffs were the 
entire units, not the components of 
those units: “These homeowners 
bought finished products—dwell- 
ings—not the individual compo- 
nents of those dwellings. They bar- 
gained for the finished products, not 
their various components. The con- 
crete became an integral part of the 
finished product and, thus, did not 
injure ‘other property.”" 

The “finished product” language 
became the basis for the holding in 
Fishman v. Boldt, 666 So. 2d 273 
(Fla. 4th DCA 1996), denying a 
homeowner’s claim for damages to 
a pool, patio, and home caused by 
the collapse of a defective seawall. 
Despite the fact that a seawall is 
physically distinctive and geo- 
graphically separate from a pool, 
patio, and home, the court narrowly 
construed the “finished product” lan- 
guage in Casa Clara, stating: “[T]he 
‘product’ purchased by the appel- 
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lants was the home with all of its 
component parts, including the sea- 
wall, pool, and patio.” Accordingly, 
the pool, patio, and home were 
deemed not to be “other property” in 
relation to the seawall for the sole 
reason that all of these things were 
purchased as a package. 

The Comptech decision, however, 
receded from this narrow reading of 
the “finished product” language in 
Casa Clara. The court began by cit- 
ing with approval the recent case of 
Saratoga Fishing Co. v. J.M. 
Martinac & Co., 520 U.S. 875 
(1997), in which the U.S. Supreme 
Court deemed after-market equip- 
ment added to a ship to be “other 
property” even though the plaintiff 
had purchased the ship used with 
those additions already in place. 
Decided under maritime law, 
Saratoga Fishing involved fire dam- 
ages to a fishing vessel allegedly 
caused by the negligent design of the 
ship’s hydraulic system. The plain- 
tiff in Saratoga Fishing claimed 
damages to the boat itself and also 
to the skiff, fishing nets, and other 
parts added after the purchase of the 
original boat as outfitted by the 
manufacturer. The Court was faced 
with the question of whether these 
added parts were “other property” 
within the meaning of the economic 
loss rule as announced in East River 
S.S. Corp. v. Transamerica Delaval, 
476 U.S. 858 (1986), barring recov- 
ery for physical damage to the de- 
fective product itself but allowing 
recovery for “other property.” The 
defendant argued that because the 
plaintiff purchased the boat with the 
additions already in place, the ad- 
ditions had become part of “the prod- 
uct” itself and were not “other prop- 
erty.” In rejecting that argument, 
the Supreme Court held that equip- 
ment and parts added after the 
original product enters the stream 
of commerce are “other property” 
regardless of whether the plaintiff 
added them or a prior owner added 
them. Accordingly, plaintiff in 
Saratoga Fishing was not barred 
from recovering for the damages to 
the after-market additions. 

Saratoga Fishing clearly rejected 
the severe “finished product” ap- 


proach taken in Fishman v. Boldt. 
Instead, the Court took what can be 
described as a “stream of commerce” 
approach, under which the question 
of whether an item is “other prop- 
erty” in relation to “the product” is 
answered by comparing the product 
upon its initial entry into the stream 
of commerce with its condition at the 
time of the loss, such that those 
items added after initial sale are 
“other property.” As stated by the 
High Court: “(T]he case law does 
suggest a distinction between the 
components added to a product by a 
manufacturer before the product’s 
sale to a user... and those items 
added by a user to the manufactured 
product ..., and we would main- 
tain that distinction.” 

Under this test, the answer to the 
hypothetical question posed at the 
outset— whether a used motor home 
is “other property” vis a vis a mal- 
functioning appliance—depends on 
whether the appliance was added by 
a user after the motor home was 
first placed on the market. 


The “Integral Part” Test 

The court in Comptech, while cit- 
ing Saratoga Fishing with approval, 
did not expressly adopt its stream 
of commerce test. Nor did it ex- 
pressly disapprove of Casa Clara’s 
“finished product” language. Rather, 
the court struck a middle ground, 
stating, “Even under a Casa Clara 
analysis, the computers are ‘other 
property’ and not subject to the eco- 
nomic loss rule.”’° Before quoting 
Casa Clara’s “finished product” 
paragraph, cited above, the court in 
Comptech noted that its holding in 
Casa Clara was based only “in part 
on the concept of what was pur- 
chased by the homeowners.”'® When 
quoting Casa Clara’s “finished prod- 
uct” language, the Comptech court 
included the sentence reading, “The 
concrete became an integral part of 
the finished product and, thus, did 
not injure ‘other property.”'’ Apply- 
ing that sentence to the case before 
it, the court then stated that “[t]he 
computers were not an integral part 
of the product and were therefore 
‘other property” under the Casa 
Clara rationale.”"* 
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The Comptech decision thus 
deemphasized the “finished prod- 
uct” analysis that had been rejected 
in Saratoga Fishing, focusing more 
on an “integral part” approach. 


Precedent for the 
“Integral Part” Test 

The “integral part” approach pre- 
ceded both Comptech and Casa 
Clara. In Aetna Life & Casualty Co. 
v. Therm-O-Disc, Inc., 511 So. 2d 992 
(Fla. 1987), plaintiff sued defendant 
Therm-O-Disc, Inc. for damages 
caused by defective switches 
which—subsequent to Therm-O- 
Disc’s sale—had been incorporated 
by another company into heat trans- 
fer units. The damages were to not 
only the switches themselves but 
also to other parts of the heating 
units. Given the integration of the 
switches into the units, the Florida 
Supreme Court concluded that the 
units were not “other property” in 
relation to the switches. Similarly, 
in American Universal Group v. 
General Motors Corp., 578 So. 2d 
451 (Fla. lst DCA 1991), the court 
held that an oil pump which burned 
up an engine on a fishing boat was 
an “integral or component part of 
the engine manufactured by Gen- 
eral Motors and thus the damage to 
the engine caused by this component 
part was not damage to separate 
property.”’® 

The “integral part” test had also 
been applied just one month prior 
to Comptech in an unpublished or- 
der from the Middle District of 
Florida. In McAteer v. Black & 
Decker, Inc., Docket No. 98-303-Civ- 
Oc-10A (M.D. Fla., Ocala Division, 
September 13, 1999), the court con- 
sidered a motion for summary judg- 
ment filed by the manufacturer of 
an automatic-drip, under-counter 
coffee maker that had caught fire, 
burning down a motor home. In ar- 
guing for summary judgment, the 
defendant posited that because the 
finished product purchased by plain- 
tiff had included the coffee maker 
(which had been bolted into place), 
the motor home was “the product” 
of which the coffee maker was a 
mere component, such that the mo- 
tor home was not “other property” 
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in relation to the coffee maker. In 
rejecting this argument, the trial 
court emphasized the physical na- 
ture of the coffee maker in relation 
to the property surrounding it, 
rather than the mere fact that the 
coffee maker came with the home: 

[T]he coffee pot is not a “component” of 
the home. The mere fact that an alleg- 
edly defective product is placed in the 
home, even before a home is purchased, 
does not necessarily render the product 
a component of the home. The result of 
such reasoning would be to bar recovery 


of damages that occur to other property 
as a result of the defective product. 


Applying the 
“Integral Part” Test 

Comptech provides little guidance 
on the types of items that will be 
considered “integral parts” of their 
surrounding property. As of the date 
of this writing, there exists little 
case law further developing the is- 
sue. Without a body of case law to 
rely upon, a court’s answer to the 
above hypothetical—whether an 
appliance is an “integral part” of a 
motor home—is difficult to predict. 
It appears clear, however, that the 
answer will depend upon the par- 
ticular nature of the product in re- 
lation to the surrounding property. 
Some cases will be easy to decide, 
as in Casa Clara’s concrete wall. 
Others will be “close calls,” as in 
certain plumbing or large appliance 
losses. 

In those “close call” cases, this 
author suggests the use of certain 
factors to assist the factfinder in 
deciding whether “the product” is 
truly an “integral part” of the sur- 
rounding property. Suggested fac- 
tors include: 1) the degree to which 
the allegedly defective item is af- 
fixed to its surrounding property; 2) 
the degree of difficulty in installing 
and/or replacing the defective item; 
3) the functional significance of the 
defective item to the overall sur- 
rounding property; and 4) physical 
and geographical distinctions be- 
tween the defective item and the 
overall surrounding property. 

The efficacy of these factors to the 
hypothetical case is demonstrated 
by adding further facts. For ex- 
ample, under one set of facts, the 


product may be a portable, after- 
market air-conditioning unit that 
was rarely used because the owner 
liked the heat. An argument can be 
made that such item is not an inte- 
gral part of the motor home because 
it is 1) minimally affixed, 2) easily 
installed and replaced, 3) function- 
ally ancillary/insignificant to the 
overall function of the entire motor 
home, and 4) confined to a very 
small location within the motor 
home. Alternatively, the item may 
be an air-conditioning system (unit, 
ductwork, vents, control panel) that 
had been incorporated into the mo- 
tor home by the original manufac- 
turer and was deemed essential to 
the owner for living in the home. 
Such product is arguably 1) signifi- 
cantly incorporated, 2) not easily 
installed or replaced by a user, 3) 
functionally significant to the over- 
all function of the motor home, and 
4) distributed to a wide area within 
the motor home. 


Conclusion 

Distinguishing the “the product” 
from “other property” should not 
resolved by simply looking at the 
two items and asking whether the 
owner purchased them at the same 
time. Though such an approach 
would have bright-line application, 
it would necessarily lead to absurd 
results. For example, suppose our 
above hypothetical fact pattern in- 
volved a small battery-operated fan 
that the owner of the used motor 
home discovered hidden in a closet, 
left by the prior owner. Narrow ap- 
plication of Casa Clara’s “finished 
product” language would deem “the 
product” to be not the fan but the 
entire home including the fan de- 
spite no physical integration be- 
tween the two. 

The Comptech decision implicitly 
rejects such a narrow analysis by 
citing Saratoga Fishing with ap- 
proval and relying upon the “inte- 
gral part” language of Casa Clara 
that looks at actual physical connec- 
tion between the two items. Al- 
though the “integral part” test will 
not always provide a ready answer 
to the “other property” problem, the 
factors suggested above provide a 


useful guideline. As demonstrated 
by the hypothetical fact pattern, 
under the “integral part” approach 
one appliance may be a defective 
“product” distinct from its surround- 
ing property while another is inte- 
grally connected to the surrounding 
property. In either case, the matter 
of “other property” is properly an- 
swered only after careful consider- 
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ation of the physical, functional, and 
geographic distinctions between the 
item that failed and the property 
surrounding it. O 


' Moransais v. Heathman, 744 So. 2d 
973, 979 (Fla. 1999), quoting Southland 
Construction, Inc. v. Richeson Corp., 642 
So. 2d 5, 7 (Fla. 5th D.C.A. 1994). 

2 Moransais, 744 So. 2d 973; and 
Comptech International, Inc. v. Milam 
Commerce Park, Ltd., 753 So. 2d 1219 
(Fla. 1999). 

3H. Hugh McConnell, The “Other 
Property” Problem: Applying the Eco- 
nomic Loss Rule to Construction Con- 
tracting Claims, 74 F.ia. B.J. 87-89 
(June 2000). 

4 E.g., AFM Corp. v. Southern Bell Tel. 
& Tel. Co., 515 So. 2d 180 (Fla. 1987) 
(purchase of services); Palau Interna- 
tional Traders, Inc. v. Narcam Aircraft, 
Inc., 653 So. 2d 412 (Fla. 3d D.C.A. 1995) 
(negligent performance of services); San- 
darac Association v. W.R. Frizzell Archi- 
tects, Inc., 609 So. 2d 1349 (Fla. 2d 
D.C.A. 1992) (architectural services). 

5 Comptech, 753 So. 2d at 1224. 

® Moransais, 744 So. 2d at 980. 

7 Comptech, 753 So. 2d at 1224; 
Moransais, 744 So. 2d at 982. 

8 Comptech, 753 So. 2d at 1224. 

Td. 

10 Td. at 1226. 

'3 Casa Clara, 620 So. 2d at 1247. 

‘4 Saratoga Fishing, 117 S. Ct. at 1788 
(citations omitted). 

‘5 Comptech, 753 So. 2d at 1226 (em- 
phasis added). 

‘6 Td. (emphasis added). 

7 Td. at 1226, quoting Casa Clara, 620 
So. 2d at 1247. 

'8 Comptech, 753 So. 2d at 1226-27 
(emphasis added). 

19 See also Pulte Home Corp. v. Osmose 
Wood Preserving, Inc., 1992 U.S. Dist. 
LEXIS 19441 (M.D. Fla. 1992) (“[Ojnce 
the roofs were installed, they became an 
integral part of the housing units. Ac- 
cordingly, any costs incurred as a result 
of damage to those roofs, or as a result 
of damages to the structure of the units, 
would not fall within the ambit of dam- 
ages recoverable in tort.”). 
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by Gardner Davis and Karen Feagle Webb 


irectors of the finan- 

cially troubled corpora- 

tion face a difficult and 

thankless job. As lead- 
ers of a failing enterprise, directors 
must deal with unhappy creditors 
and disappointed shareholders, 
make the most of diminishing re- 
sources, and determine the course 
of the company’s future. As an ad- 
ditional complication, once the cor- 
poration enters what is referred to 
as the “vicinity of insolvency,” direc- 
tors’ obligations and the standards 
by which they are measured change. 
This article discusses the fiduciary 
duties applicable to directors of cor- 
porations in the “vicinity of insol- 
vency” under Florida law and pro- 
vides practical guidance for counsel 
to advise directors of these general 
legal principles, many of which re- 
main unsettled, as they contemplate 
the available alternatives. 


Fiduciary Duties of 
Directors Generally 

Under Florida law directors over- 
see the management of the business 
and affairs of the corporation,’ and 
their actions are governed by a mix- 
ture of statutory and common law 
principles.” The corporate director’s 
fiduciary duties are generally ex- 
pressed in terms of the “duty of 
care” and the “duty of loyalty” which 
have been codified in F.S. §607.0830 
(2001): 
(1) A director shall discharge his or her 
duties as a director, including his or her 
duties as a member of a committee: 
(a) In good faith; 
(b) With the care an ordinarily prudent 


person in a like position would exercise 
under similar circumstances; and 


As leaders of a failing 
enterprise, directors 
must deal with 
unhappy creditors and 
disappointed 
shareholders, make 
the most of 
diminishing resources, 
and determine the 
future course of 
the company. 


(c) In a manner he or she reasonably 
believes to be in the best interests of the 
corporation.* 


To satisfy the duty of care, direc- 
tors must follow a reasonable and 
informed deliberative process. The 
directors should attend the meet- 
ings, ask questions, review written 
materials, and otherwise inform 
themselves of relevant information 
reasonably available to them.* In 
performing their duties, directors 
should seek the input of experts, 
such as investment bankers, attor- 
neys, and accountants,’ and should, 
if possible, consider and discuss im- 
portant issues at more than one 


meeting.® 

The duty of loyalty requires di- 
rectors to act in good faith in the 
best interests of the corporation and 
its shareholders and to refrain from 
engaging in activities which would 
permit them to receive an improper 
personal benefit from their relation- 
ship with the corporation. The duty 
of loyalty prohibits misappropria- 
tion of corporate opportunities, bad 
faith, and self-dealing.’ 

Except in extraordinary circum- 
stances, the “business judgment 
rule” acts as a judicial presumption 
that directors have fulfilled these 
duties, unless a challenger can af- 
firmatively demonstrate a breach. 
The business judgment rule gives 
directors “wide discretion in the ex- 
ercise of business judgment in the 
performance of their duties” and 
when it applies, courts will not 
“pass upon questions of mere busi- 
ness expediency or the mere exer- 
cise of business judgment, which is 
vested by law in the governing body 
of the corporation.”* 


Fiduciary Duties in the 
“Vicinity of Insolvency” 

¢ To Whom is the Duty Owed —to 
Shareholders and Creditors or to 
Creditors Exclusively? 

Directors of solvent Florida cor- 
porations owe fiduciary duties ex- 
clusively to the corporation’s share- 
holders and not to its creditors.° It 
is well-settled law that once a com- 
pany has entered statutory insol- 
vency proceedings, fiduciary duties 
are owed to creditors.'!° However, in 
the landmark case of Credit 
Lyonnais Bank Nederland, N.V. v. 
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Pathe Communications Corp., 1991 
WL 277613 (Del. Ch. 1991), the 
Delaware Chancery Court held that 
this duty to creditors begins earlier, 
at the point the corporation enters 
“the vicinity of insolvency.” 

The reasoning of Credit Lyonnais 
was explained in Jn re Ben Franklin 
Retail Stores, Inc., 225 B.R. 646 
(Bankr. N.D. Ill. 1998) (affd 1999 
WL 982964 (N.D. Ill. 1999); 2000 
WL 28266 (N.D. Ill. 2000): When a 
corporation is solvent, satisfaction 
of creditors’ claims requires only 
compliance with the contracts that 
create them. However, once the cor- 
poration enters financial distress, 
“the value of the creditors’ contract 
claims against an insolvent corpo- 
ration may be affected by the busi- 
ness decisions of managers” and “at 
the same time, the claims of the 
shareholders are (at least tempo- 
rarily) worthless.”"' In this period of 
distress, creditors need protection 
beyond the scope of their contracts 
in the form of fiduciary duties from 
directors. 

These Delaware concepts were 
adopted in Florida, more or less, in 
In re Toy King Distributors, Inc., 256 
B.R. 1 (Bankr. M.D. Fla. 2000): 


Generally, an officer or director owes fi- 
duciary duties exclusively to the 
corporation’s shareholders. When a cor- 
poration becomes insolvent, however, 
the officer or director’s fiduciary duties 
shift to the creditors of the corporation. 
The shift in fiduciary duties from the 
shareholders to the creditors that occurs 
upon the insolvency of the corporation 
is sometimes referred to as the insol- 
vency exception.” 


The Toy King decision is not in 
complete accord with Credit 
Lyonnais, particularly on the point 
of to whom the duty is owed. Credit 
Lyonnais speaks in terms of a duty 
to the “corporate enterprise,” thus 
encompassing shareholders and 
creditors.'* In contrast, Toy King 
speaks in terms of duties “shifting” 
from shareholders exclusively to 
creditors exclusively." 

There appears to be no justifica- 
tion for the removal of fiduciary pro- 
tections from shareholders upon the 
company’s insolvency and none is 
articulated in Toy King. It may be 
that language regarding a “shift” in 


duties is a nod to reality rather than 
a hard-and-fast rule—often once a 
company gets into financial trouble, 
there is nothing left over for share- 
holders after demands of creditors 
are satisfied. 

© What is the “Vicinity of Insol- 
vency”? 

Although an enterprise can enter 
the “vicinity of insolvency” long be- 
fore formal bankruptcy proceedings 
are filed, there is no bright-line 
test.’ In other contexts, courts have 
historically used two definitions of 
insolvency: balance-sheet insol- 
vency (i.e., liabilities in excess of 
assets) and cash-flow insolvency 
(i.e., an inability to pay debts as they 
come due). Delaware cases appear 
to favor the cash-flow insolvency 
definition.’*° However, the Toy King 
decision primarily focused on the 
debtor’s balance sheet insolvency 
which was determined after the 
court “recharacterized” the debtor’s 
financial statements. The Toy King 
court did, however, also make ref- 
erence to testimony that the debtor 
was unable to pay debts as they 
come due. Other non-Florida cases 
have found insolvency where a cor- 
poration is contemplating a trans- 
action which may render it, upon 
consummation of the transaction, 
insolvent under either definition.’ 

¢ What Standard-Business Judg- 
ment Rule or Trust Fund Doctrine? 

Courts are divided on the issue of 
whether the business judgment rule 
applies in the vicinity of insolvency. 
In In re Ben Franklin Retail Stores, 
the court explained the holding in 
Credit Lyonnais in terms of a busi- 
ness judgment rule analysis: 

The chancellor’s solution was to shield 
such directors from liability to share- 
holders by declaring that their duty is 
to serve the interest of the corporate 
enterprise, encompassing all its con- 
stituent groups, without preference to 
any. That duty, therefore, requires di- 
rectors to take creditor interests into 
account, but not necessarily to give those 
interests priority. In particular, it is not 
a duty to liquidate and pay creditors 
when the corporation is near insolvency, 
provided that in the directors’ informed, 
good faith judgment there is an alterna- 
tive. Rather, the scope of that duty to 
the corporate enterprise is “to exercise 
judgment in an informed, good faith ef- 


fort to maximize the corporation’s long- 
term wealth creating capacity.'® 
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The Toy King decision also used a 
business judgment rule analysis, 
but determined that the presump- 
tion had been overcome by evidence 
of self-dealing on the part of the de- 
fendant directors.'° 

Some authority exists, however, 
for holding directors to a higher 
“trust fund” standard.” This higher 
standard appears primarily in situ- 
ations involving egregious facts, 
such as self-interested transactions 
and misappropriation of corporate 
assets. The trust fund doctrine was 
applied by a Florida court in Jn re 
Shultz, 208 B.R. 723 (Bankr. M.D. 
Fla. 1997), a decision based on Dela- 
ware law. In Shultz, Miramar Re- 
sources, Inc., a judgment creditor of 
the debtor, sought to have its debt 
excepted from the debtor’s discharge 
under Bankruptcy Code §523(a)(4) 
which requires, among other things, 
that the creditor establish that the 
debtor, a director of the creditor, was 
acting in a fiduciary capacity toward 
the creditor. The court concluded 
that a fiduciary relationship existed 
to the “corporate enterprise” as a 
corporation “on the brink of insol- 
vency”: 

At the July 20, 1991 meeting, the De- 
fendant knew that if the proposed trans- 
actions actually came to fruition that 
Miramar would be rendered insolvent; 
therefore, he knew that Miramar was at 
the “brink of insolvency” just prior to the 
transactions. Thus, pursuant to the 
Delaware Trust Fund Doctrine at the 
time of the July 20, 1991 meeting, the 
Defendant was a trustee of the corpora- 
tion with the res being the corporate 
assets, the beneficiary being the other 
directors and the shareholders, and the 
affirmative duties being to act in the best 


interest of the corporation, including the 
other directors and shareholders.”! 


Although Shultz, in the context of 
Bankruptcy Code §523(a)(4), would 
have been resolved differently un- 
der Florida law,” it is still less than 
clear whether a director of an insol- 
vent Florida corporation could ever 
be held to a trustee standard. For 
example, in Beach v. Williamson, 83 
So. 860 (Fla. 1919), the directors of 
a corporation which represented it- 
self as having “no funds with which 
to conduct its business or pay its ob- 
ligations” and which was “to all in- 
tents and purposes insolvent” were 
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held to owe a trust fund type-fidu- 
ciary duty to creditors: 

While the statement that the directors 
of a corporation are trustees for its credi- 
tors may be technically inexact, it is at 
least correct in the sense that they are 
bound to exercise diligence and good 
faith in dealing with the properties of 
the corporation, to the end that the credi- 
tors’ interests may be protected. Espe- 
cially is this true in the case of an insol- 
vent corporation.’ 


This ambiguity makes it impera- 
tive that directors of insolvent 
Florida corporations be vigilant in 
the vicinity of insolvency. 


Counsel: Consider 
All Alternatives 

The ultimate goal for directors of 
a financially troubled company 
should be to maximize enterprise 
value. Sometimes it is possible to 
return the corporation to profitabil- 
ity; other times all that can be done 
is to determine the best way to get 
out. \ 

Directors should be advised of all 
the various legal options available, 
including filing bankruptcy under 
federal law; a state law assignment 
for the benefit of creditors under F.S. 
ch. 727; a voluntary dissolution un- 
der F.S. §607.1402; informal nego- 
tiation with creditors, including the 
potential voluntary surrender of col- 
lateral in exchange for release of 
debt pursuant to F.S. §679.620; or 
taking no action at all. In consider- 
ing the alternatives, directors must 
consider what is in the best interest 
of the corporation’s creditors. 


When directors reach an in- 
formed, reasonable, good faith con- 
clusion that the continued operation 
of the company as a going concern 
is not economically justified, they 
frequently choose the certainty and 
finality of a court-supervised liqui- 
dation, either through bankruptcy 
or through a state law assignment 
for the benefit of creditors. Although 
filing bankruptcy would seem to be 
a choice that would not be second- 
guessed, it may not be the best busi- 
ness decision from the standpoint of 
creditors. In fact, a voluntary sur- 
render of collateral to bona fide se- 
cured creditors could be a more de- 
sirable or cost-effective alternative, 
given the consequences to the vari- 
ous constituencies.” 

Directors should consider all rel- 
evant factors when deciding 
whether to surrender collateral vol- 
untarily to a secured creditor, par- 
ticularly where the result would be 
to put the company out of business 
and leave nothing for other credi- 
tors. Directors should consider po- 
tential conflicts of interest and 
whether the secured creditor holds 
bona fide commercial debts and is 
independent from management. Di- 
rectors should also consider the po- 
tential economic harm which the 
secured creditors would suffer as a 
result of the delay, additional ex- 
pense, uncertainty, and potential 
deterioration of collateral if the com- 
pany filed bankruptcy, as well as the 
company’s additional legal ex- 
penses. 


Conclusion 

Directors of a Florida corporation 
in the “vicinity of insolvency” owe a 
fiduciary duty to the creditors of the 
corporation. Arguably, in light of Toy 
King, this is the only duty directors 
owe, superseding any previous obli- 
gation to the shareholders. To sat- 
isfy this duty, directors must be vigi- 
lant and carefully consider all of the 
alternatives available before choos- 
ing a course of action. Process is es- 
pecially important in light of the 
ambiguity concerning which stan- 
dard—the business judgment rule 
or the trust fund doctrine—will be 
applied. Moreover, directors should 
be aware that the obvious choice— 
judicially supervised proceedings — 
may not be the best one. Often from 
the creditors’ prospective, because of 
the reduced transaction costs, the 
voluntary surrender of collateral 
makes more sense. O 
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Unpreserved Issues in Criminal Appeals 


his article addresses the 
problem of unpreserved 
issues in appeals brought 
by criminal defendants. 
This problem differs from the analo- 
gous problem in other types of ap- 
peals. Criminal defendants have 
constitutional rights other litigants 
do not, most notably the right to ef- 
fective assistance of counsel. The 
opposing party (the state) has ethi- 
cal obligations beyond those of or- 
dinary litigants; such obligations 
restrict the state’s ability to “push 
the edge of the envelope,” or take 
advantage of weak opposing coun- 
sel, in its trial tactics. Criminal 
appeals are virtually automatic 
and, for the most part, publicly fi- 
nanced. Collateral relief is more 
readily available and more often 
used; again, the costs are borne al- 
most entirely by the public. Thus, 
society has significant interests in 
criminal defense appeals that it 
does not have in other appeals. Fi- 
nally, the consequences of losing in 
the trial court are qualitatively 
different for criminal defendants. 
The general rules of preservation 
may not be applied to criminal de- 
fense appeals without regard to 
these differences. The following 
hypothetical opinion provides per- 
spective: 
Appellant challenges his conviction for 
first degree murder. The record shows 
prejudicial error occurred at trial. How- 
ever, since the issue was not preserved, 
we affirm, without prejudice to 


appellant’s right to seek relief under 
rule 3.850. 


The author is aware of no opin- 
ions like this in Florida law. Indeed, 
one cannot imagine such an opin- 


by Richard J. Sanders 


Florida courts 
recognize three 
exceptions [to the 
general rules of 
preservation]: 
fundamental error; 
ineffective assistance 
of trial counsel; and 
cumulative error. 


ion. Although there is no way to 
prove it, it seems likely that, if an 
appellate court is convinced from 
the record that prejudicial error oc- 
curred, that court will find a way to 
reverse, either by loosening the 
preservation rule! or by fitting the 
case within one of its exceptions. 
Florida courts recognize three 
such exceptions: fundamental error, 
ineffective assistance of trial coun- 
sel, and cumulative error. Although 
these three developed separately, 
they should be (and, at least implic- 
itly, are being) blended into a single 
rule: Appellate courts should ad- 
dress the merits of the issue if the 
record is sufficient to allow the court 
to do so. The record is sufficient if 
1) the issue was preserved or 2) if 
unpreserved, the record is sufficient 
to allow the court to determine that 


a) error did occur and b) there was 
no legitimate tactical reason for de- 
fense counsel’s failure to preserve 
the issue. If conditions a) and b) are 
met, the court should reverse if the 
error was prejudicial. 

If it is clear from the record that 
prejudicial error occurred, it is the 
appellate court’s duty to reverse, in 
order to vindicate the defendant’s 
due process right to a fair trial. The 
label applied to the legal basis for 
reversal is irrelevant; what is im- 
portant is the determination that is 
clear from the record that prejudi- 
cial error occurred. 

The rule just proposed is not a 
new rule. Rather, the historical de- 
velopment of the law in this area 
shows this is the existing rule, al- 
though it has not yet been fully ar- 
ticulated. 


Fundamental Error 

“(Florida] courts have struggled 
to establish a meaningful definition 
of ‘fundamental error’ that would be 
predictive as opposed to descrip- 
tive.”? Over the years, the Florida 
Supreme Court has offered several 
definitions of fundamental error, 
including: “[error which] goes to the 
foundation of the case”; “error which 
reaches down into the validity of the 
trial itself’; and error as a result of 
which “the interests of justice 
present a compelling demand for its 
application.”* 

This problem was fully exposed 
when the courts tried to apply the 
concept of fundamental error to the 
ever-changing complexities of 
Florida sentencing laws.‘ This sen- 
tencing problem helped prompt the 
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passage of the 1996 Criminal Ap- 
peals Reform Act (CARA). CARA 
generated a great deal of ferment 
and conflict in the district courts, on 
such issues as legislative control 
over both the district courts’ juris- 
diction and the rules appellate 
courts must apply when deciding 
criminal appeals.®° These cases also 
caused courts to reexamine the prob- 
lem of unpreserved issues, and the 
role of appellate courts, in criminal 
appeals. 

In two recent cases, the Florida 
Supreme Court resolved the sepa- 
ration of powers issues by reaffirm- 
ing judicial authority in these areas 
and interpreting CARA as merely 
codifying existing law. With respect 
to the role of appellate courts, the 
Supreme Court laid the groundwork 
for the rule proposed here. 

The first CARA case is Goodwin 
v. State, 751 So. 2d 537 (Fla. 1999), 
which held that CARA “[did not] 
abrogate [pre-CARA] harmless er- 
ror analysis” but rather merely codi- 
fied existing law.® Id. at 538. This 
conclusion was reached as follows: 
With respect to “constitutional er- 
rors,” U.S. Supreme Court precedent 
requires a harmless error test that 
apparently conflicts with CARA; 
CARA cannot override federal con- 
stitutional law, so it must be inter- 
preted in a manner consistent with 
federal law; there is no meaningful 
distinction between constitutional 
error and nonconstitutional error in 
this context because even 
nonconstitutional errors “impact[ | 
the defendant’s right to a fair trial 
and therefore implicate[ ] a 
defendant’s basic due process 
rights”; thus, the pre-CARA harm- 
less error rule still applies in all 
cases.’ The Court also said: 
{E]nsuring that criminal trials are free 
from harmful error [is] an essential ju- 
dicial function that serves to protect a 


defendant’s constitutional right to a fair 
trial . . . free of harmful error 


[Appellate courts have] the undeni- 
able obligation .. . to safeguard a 
defendant’s right to a fair trial 


* 


[Tjhe Legislature cannot relieve the 
appellate courts of their independent 
and inherent obligation to assess the ef- 


fect of the error on the verdict 


ok ok 


[AJn independent harmless error re- 
view ...is... critical to the appellate 
function... .* 


Goodwin identified the policy con- 
cerns of the harmless error rule as 
“(1) promoting public trust and confi- 
dence by preserving the State’s interest 
in the finality of verdicts free from harm- 
ful error; . . . (2) protecting the citizen’s 
right to a fair trial by ensuring that no 
conviction will be affirmed unless... 
there is no reasonable possibility that 
the error affected the verdict; (3) reaf- 
firming appellate courts’ obligation not 
to reverse for technical or harmless er- 
ror; and (4) providing an incentive on the 
part of the State... to refrain from caus- 
ing error... 


Finally, the Court also said that 
“folnly when the defendant... 
demonstrat(es] the existence of pre- 
served error does the appellate court 
engage in... harmless error analy- 
sis. If the error is . . . unpreserved, 
the conviction can be reversed only 
if the error is ‘fundamental.”"° 

The Court did not amplify this 
latter assertion. The inference is 
that courts should not engage in 
harmless error analysis if the issue 
is unpreserved. But harmless error 
analysis comes into play only after 
the court determines error occurred. 
Whether it is clear from the record 
that error occurred, and whether the 
error was harmless, are distinct 
questions. The lack of preservation 
may make it impossible to tell 
whether error occurred; but once 
error is discovered, the lack of pres- 
ervation should not modify the 
prejudice inquiry. If defendants 
have a constitutional right to a fair 
trial, and appellate courts are 
obliged to protect that right, why is 
the same harmless error analysis 
not applied to unpreserved errors? 
And what takes its place? 

Thus, although Goodwin did not 
directly address the problem of 
unpreserved issues, some of its lan- 
guage touches on the subject. 

The second CARA case is Maddox 
v. State, 760 So. 2d 89 (Fla. 2000), 
which addressed the issue of funda- 
mental error in sentencing. The dis- 
trict courts reached conflicting con- 
clusions regarding the effect CARA 
had on the concept of fundamental 
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sentencing error.'' In Maddox, the 
Fifth District concluded there was 
no longer any such thing as funda- 
mental sentencing error; all 
unpreserved sentencing issues must 
be raised in postconviction proceed- 
ings.'? The Supreme Court in 
Maddox first concluded that, in en- 
acting CARA, “the Legislature in- 
tentionally deferred to the judicially 
created definition of ‘fundamental 
error.” Although anticipating that 
new Rule 3.800(b) “should eliminate 
the problem of unpreserved sentenc- 
ing errors,” the court reaffirmed the 
recognition of fundamental sentenc- 
ing error for those defendants in the 
pre-3.800(b) “window period”: 

The reason that courts correct 
[unpreserved] error as fundamental ... 
is not to protect the interests of a par- 
ticular aggrieved party, but rather to 
protect the interests of justice itself. |Fail- 
ing to recognize fundamental sentenc- 
ing error during the pre-rule 3.800(b) 
“window period” would neither advance 
judicial efficiency nor further the inter- 
ests of justice... . 

[Flailing to review certain serious 
sentencing errors would undermine the 
fairness of the judicial process... . 
[Rigid adherence to the contemporane- 
ous objection rule [does not] always serve 
the goal of judicial economy... . 

Although it is preferable for the trial 
courts to correct their own sentencing 
errors, little is gained if the appellate 
courts require prisoners to file, and trial 
courts to process, more postconviction 
motions to correct errors that can be 
safely identified on direct appeal. 


[Slhifting to . . . postconviction mo- 
tions [does not] advance|[] the goal [of 
judicial efficiency]... . 

Another potential problem [is] defen- 
dants ... will not necessarily be af- 
forded counsel during collateral pro- 
ceedings... 


Shortly after Maddox, fundamen- 
tal error was also discussed in 
Murphy v. Int'l Robotic Sys., Inc., 
766 So. 2d 1010 (Fla. 2000), which 
addressed that issue in closing ar- 
guments in civil cases. Noting that 
the fundamental error doctrine ad- 
dresses “the overarching concern 
that a litigant receive a fair trial and 
that our system operate so as to de- 
serve public trust and confidence,” 
Murphy stated that fundamental 
error has occurred if the closing ar- 
gument “so damaged the fairness of 
the trial that the public’s interest in 
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our system of justice requires a new 
trial.” 

It is not clear whether these new 
definitions of fundamental error 
improve on prior definitions. “The 
interests of justice” and “public trust 
and confidence” do not provide an 
objective standard. Surely, the court 
is not suggesting that fundamental 
error will be found only if the public 
is actually aware of the case on ap- 
peal, and is so troubled by it that 
failure to reverse will cause a pub- 
lic outcry. Rather, the test must be 
more like the following: “If the pub- 
lic knew what happened in this case, 
they would think it unjust if the 
court did not reverse because of 
nonpreservation.” But are we to as- 
sume the “public” has some aware- 
ness of legal principles and their 
policy rationales? Many people 
would have no qualms if courts re- 
fused to address some unpreserved 
issues. Suppression issues, both 
Fourth and Fifth Amendment, pro- 
vide examples. Many people are out- 
raged that courts exclude perfectly 
good evidence, including confes- 
sions, because of “technicalities” in 
ancient constitutional provisions; 
these people will not be upset if de- 
fendants lose their appeals on such 
issues as a consequence of proce- 
dural default (indeed, one technical- 
ity negating another may strike 
them as justice of its own kind, 
thereby affirming their belief in the 
system). Ardent viewers of shows 
like L.A. Law and Ally McBeal will 
see no harm in closing arguments 
courts find outrageous; indeed, they 
may find the real thing tame and 
boring by comparison. What’s wrong 
with calling the defendant a 
scumbag; he is, isn’t he? 

And if the “public” is to be pre- 
sumed to be “legally savvy” (i.e., so- 
phisticated enough to recognize both 
substantive and procedural injus- 
tice, and that appellate courts are 
often more concerned with the lat- 
ter), does this mean the fundamen- 
tal error test now hinges on whether 
reasonably informed lawyer-like 
minds would lose confidence in the 
system if the appellate court did not 
reverse? How is this different from 
standard harmless error analysis, in 


which the appellate court (presum- 
ably, a sample of reasonably in- 
formed lawyer-like minds) must re- 
verse if it “cannot say beyond a 
reasonable doubt that the error did 
not affect the verdict 

same basic policy considerations 
motivate both the harmless error 
rule and the fundamental error doc- 
trine. Won’t public confidence in the 
system be lost if courts affirm con- 
victions on nonpreservation grounds 
even though the record shows there 
is a reasonable doubt about whether 
the trial was fair? 

And why is the public’s interest 
more weighty that the defendant’s? 
Why is that individual’s interest in- 
sufficient to merit the appellate 
court’s attention? Isn’t it in the 
public’s interest to see that no one 
is unfairly convicted, which means 
the public has the same interest in 
every case? Yet Maddox and Murphy 
indicate that there may be some 
appeals in which the record is suffi- 
cient to establish prejudicial-but- 
unpreserved error, yet appellate 


courts need not grant relief because 
that failure will not cause any loss 
of public confidence. How one might 
identify such cases is unclear. 

Individually, Goodwin and 
Maddox leave serious questions un- 
answered. However, read together, 
they support the test proposed 
above. If the defendant has a con- 
stitutional right to a fair trial; and 
appellate courts must ensure that 
right is protected; and neither judi- 
cial economy nor fairness is served 
by automatically funneling identi- 
fiable unpreserved issues into 
postconviction proceedings; and 
public confidence will be diminished 
if courts fail to correct identifiable 
prejudicial error at the first oppor- 
tunity, then courts must address 
unpreserved issues if they can, i.e., 
if the record is sufficient to allow 
them to do so."’ 

Under this view, fundamental er- 
ror does not refer to a particular 
subset of substantive issues that 
appellate courts will address even 
though unpreserved. Rather, funda- 
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mental error is simply the label 
when appellate courts reverse de- 
spite the fact that the harmful er- 
ror was unpreserved.'* 


Ineffective 
Assistance of Counsel 

Unpreserved ineffective assis- 
tance claims generally cannot be 
raised on direct appeal because they 
usually involve questions of fact that 
are unresolved in the record (par- 
ticularly the question of defense 
trial strategy). However, such issues 
may be raised if “the ineffectiveness 
is apparent on the face of the record 
and it would be a waste of judicial 
resources to require the trial court 
to address the issue.”!® 

There are two components to an 
ineffective assistance claim: “defi- 
cient performance” and “preju- 
dice.”” Ineffectiveness will be ap- 
parent on the face of the record only 
if both of these elements may be 
determined by the existing record. 

The prejudice component of the 
ineffectiveness claim should not be 
troublesome on direct appeal. Appel- 
late courts routinely decide whether 
errors were harmless. 

A question may arise regarding 
whether the prejudice component is 
the same in both an ineffectiveness 
claim and standard harmless error 
analysis. The harmless error cases 
use the expression “a reasonable 
possibility that the error affected the 
verdict.” The ineffectiveness cases 
invoke “a reasonable probability 
that... the result .. . would have 
been different.””? It is not clear 
whether this subtle shift in lan- 
guage is a substantive shift.” 

The prejudice analysis should be 
the same. If we phrase the 
ineffectiveness claim as “failure to 
preserve the issue,” then the preju- 
dice inquiry would require a deter- 
mination whether the outcome 
would have been different had coun- 
sel preserved the issue. To deter- 
mine this, we must assume the is- 
sue was preserved and apply 
standard harmless error analysis; 
this is the only way we can see what 
was lost by the failure to preserve. 
Thus, the prejudice inquiry in 
ineffective assistance claims should 


be the same as in standard harm- 
less error analysis. 

This underscores the point made 
earlier: With respect to the prejudice 
component, there is (or should be) 
no meaningful distinction between 
“preserved and harmful error” and 
“fundamental error.” The lack of 
preservation does not change the 
harmless error analysis. Rather, it 
only imposes a threshold require- 
ment bearing on that analysis: Is 
the existing record sufficiently com- 
plete to allow the appellate court to 
address the merits? 

The deficient performance ele- 
ment is the difficult one here. Inef- 
fectiveness claims can be raised on 
direct appeal only if the record is 
sufficient to determine there was no 
legitimate tactical reason to explain 
the alleged deficiency. Given the 
wide latitude for trial strategy for 
defense counsel, these would be rare 
cases.”4 

Although unpreserved claims 
rarely succeed in Florida, the dis- 
trict courts are becoming more re- 
ceptive to such claims.”® 

There is no meaningful distinction 
between fundamental error and in- 
effective assistance in this context. 
Inherent in any finding of funda- 
mental error is a finding that there 
was no legitimate tactical reason for 
failing to raise the issue. This does 
not necessarily mean counsel was 
deficient; deficient performance also 
requires a showing that a reason- 
ably competent lawyer would have 
raised the issue. But it is hard to 
imagine a set of facts in which a 
court would find an issue to be fun- 
damental error but also conclude 
that trial counsel was not deficient 
for failing to raise it.” 

Goodwin and Maddox both 
stressed the importance of the ap- 
pellate role in protecting the 
defendant’s constitutional right toa 
fair trial. That right includes effec- 
tive assistance of counsel. If it is 
clear from the existing record that 
right was prejudiced because trial 
counsel was ineffective, the appel- 
late court should reverse. Whether 
the basis for that reversal is called 
“ineffective assistance” or “funda- 
mental error” is insignificant.” 
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Cumulative Error 

Under “cumulative error,” 
unpreserved errors are attached to 
preserved errors and the cumulative 
effect of all the errors is considered 
when addressing the issue of 
harmlessness. Reversal is war- 
ranted if, as a result of the cumula- 
tive effect of the errors, “the integ- 
rity of the judicial process [was] 
compromised and the resulting con- 
victions . . . irreparably tainted” or 
“(the defendant] was denied the fun- 
damental right to due process and 
the right to a fair trial.”** Note the 
similarity in language to Goodwin’s 
discussion of harmless error and 
Maddox’s discussion of fundamen- 
tal error. 

Recent cases relying on this 
theory usually involve trials riddled 
with prosecution misconduct, gener- 
ally in closing argument.*° However, 
reversal is granted, not as punish- 
ment for the prosecutor, but because 
the trial was fundamentally un- 
fair.*' Further, prosecutorial mis- 
conduct is not a sine qua non; cu- 
mulative error may be found as to 
other combinations of issues as 
well.*” 

These cases also recognize that 
prosecutors have ethical obligations 
beyond those of other trial attor- 
neys; obligations that are, in effect, 
part of a defendant’s constitutional 
right to a fair trial. That same con- 
stitutional right imposes greater re- 
sponsibilities on trial courts to step 
in on their own, even without de- 
fense objections. These cases recog- 
nize that there are at least three 
lawyers involved in criminal pros- 
ecutions, and all have some duties 
to ensure that the trial is fair.** 

Since the preserved error need not 
be harmful in itself, this basis for 
raising unpreserved issues blends 
into the other two bases just dis- 
cussed. Indeed, if the preserved is- 
sue need not be harmful itself, pre- 
sumably unpreserved issues could 
be attached to any preserved issue, 
regardless of its lack of independent 
weight. These cases could easily be 
decided as “straight” fundamental 
error or on ineffectiveness grounds; 
the state misconduct noted in the 
cases is so obvious that defense 
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counsel’s failure to object should be 
facially apparent deficient perfor- 
mance.*# 

In sum, these three lines of cases 
all address the same problem from 
different perspectives. The Consti- 
tution imposes certain procedural 
requirements in criminal cases, and 
trial judges, prosecutors, and de- 
fense counsel all bear some respon- 
sibility in ensuring that those re- 
quirements are met. Appellate 
courts’ duty is to ensure the trial 
participants fulfilled their duties. If 
it is clear from the record that one 
or more of the trial participants 
failed, and the defendant was preju- 
diced thereby, the appellate court 
must reverse. 


Purposes of the 
Preservation Rule and 
Defense Criminal Appeals 

The proposed rule is consistent 
with the purposes of the preserva- 
tion rule. The basic purposes of the 
preservation rule are: 1) promoting 
judicial economy by encouraging the 
correction of errors at the earliest 
opportunity, thus eliminating the 
need for appeals and retrials, and 
2) giving opposing parties a chance 
to cure evidence deficiencies in their 
case, thus promoting the public 
policy of having cases fully litigated 
and resolved on their merits, rather 
than on counsel’s negligent failure 
to produce available relevant evi- 
dence.* The rule is a functional rule 
designed to achieve certain practi- 
cal results; it creates no substantive 
rights, and it is not to be blindly fol- 
lowed without regard to its pur- 
poses. 

As noted above, criminal defense 
appeals are qualitatively different 
from other appeals. The purposes of 
the preservation rule must be as- 
sessed in light of those differences. 
The judicial economy purpose must 
be considered in light of the facts 
that 1) criminal defense appeals are 
virtually automatic and essentially 
cost-free to defendants; 2) as long as 
appellate courts recognize some 
method of raising unpreserved is- 
sues, appellate counsel will try to 
raise them; and 3) if unaddressed 
on appeal, unpreserved issues may 


resurface as ineffective assistance 
claims in postconviction proceedings 
(which are also virtually automatic 
and cost-free to defendants). Given 
these factors, appellate courts’ fail- 
ure to “correct errors that can safely 
be identified on direct appeal” will 
“neither advance judicial efficiency 
nor further the interests of justice.”*” 
The availability of postconviction 
relief is hardly a satisfactory alter- 
native; aside from its untimeliness, 
it is available only if defendants are 
aware of the issue and are capable 
of raising it themselves. 

The “cure the evidentiary defect” 
purpose of the preservation rule is 
also fully protected by the proposed 
rule. Unpreserved errors may be 
addressed only if it is clear that er- 
ror occurred. If there was no objec- 
tion to the evidentiary defect iden- 
tified on appeal, then the record will 
generally be insufficient to deter- 
mine the merits of the issue; since 
there was no objection, we do not 
know whether the state had evi- 


dence available to cure the defect. 


Conclusion 

To determine if it should address 
the merits of an unpreserved issue 
in a criminal defense appeal, the 
appellate court should ask two ques- 
tions: Can we determine from the 
record both that 1) error occurred 
and 2) there was no legitimate tac- 
tical reason for trial counsel’s fail- 
ure to preserve the issue? The pro- 
posed rule is not a new rule; it is the 
existing rule. Express adoption of 
this rule would cause no great rush 
of new unpreserved issues. Crimi- 
nal appeals are almost invariably 
handled by experienced public de- 
fenders, who know (or quickly learn) 
what types of issues may succeed. 
Given that there are three existing 
bases for raising unpreserved is- 
sues, it is intuitively clear that 
unpreserved issues of arguable 
merit are already being raised un- 
der one or more of those three head- 
ings. Express adoption of the pro- 
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posed rule would simply put the ex- 
isting problem in better perspective, 
by focusing on the crucial factors 
courts must consider before address- 
ing unpreserved issues. 


! Compare, e.g., Woods v. State, 733 So. 
2d 980, 984 (Fla. 1999), with R.S. v. 
State, 639 So. 2d 130, 131 (Fla. 2d D.C.A. 
1994). 

2 Denson v. State, 711 So. 2d 1225, 
1229 (Fla. 2d D.C.A. 1998). 

’ Maddox v. State, 760 So. 2d 89, 95- 
96 (Fla. 2000) (citations omitted). 

* See id. at 99-113 (discussing cases). 

> See id. at 94, 101-10 (collecting 
cases). 

® Goodwin v. State, 751 So. 2d 537, 538 
(Fla. 1999). 

* Id. at 543. 

* Id. at 538-43. 

® Id. at 546. 

10 Td. at 544 (emphasis added). 

"! See Maddox, 760 So. 2d at 93-94 (col- 
lecting cases). 

2 Td. at 89. 

13 Id. at 95. 

'4 Td. at 94, 98 (emphasis added) (cita- 
tions omitted). 

‘5 Murphy, 766 So. 2d at 1026, 1030 
(emphasis added). 

‘6 State v. DiGuilio, 491 So. 2d 1129, 
1139 (Fla. 1986). 

'T See Ward v. State, 765 So. 2d 299, 
302-03 (Fla. 5th D.C.A. 2000) (Harris, 
J., concurring specially); Hugh v. State, 
751 So. 2d 718, 719-22 (Fla. 5th D.C.A. 
2000) (Harris, J., concurring and con- 
curring specially). 

'S Some district courts say “[t]he 
harmless error doctrine can be applied 
to certain cases of fundamental error.” 
Brower v. State, 684 So. 2d 1378, 1380 
(Fla. 4th D.C.A. 1996), quashed on 
other grounds, State v. Brower, 713 
So. 2d 1005 (Fla. 1998). Such state- 
ments are erroneous, however. As 
authority, Brower cites State v. Clark, 
614 So. 2d 453 (Fla. 1992). Yet, Clark 
does not support this proposition. 
These district court cases appear to 
be confusing the distinct concepts of 
“fundamental error” and “fundamen- 
tal right.” A fundamental right may 
be waived; denial of a fundamental 
right is not necessarily fundamental 
error. Clark does not say that errors 
may be both fundamental and harm- 
less; harm is part of the definition of 
fundamental error. See id. at 454 
(Shaw, J., dissenting). Harmless er- 
rors do not “so damage|] the fairness 
of the trial that the public’s interest 
in our system of justice requires a new 
trial.” Murphy, 766 So. 2d at 1030. 
Neither “the interests of justice” nor 
“the fairness of the judicial process” 
would be “undermine[d],” Maddox, 
760 So. 2d at 98, if appellate courts 
fail to address unpreserved harmless 
errors. 

A similar error occurred in Anderson 
v. State, 780 So. 2d 1012 (Fla. 4th D.C.A. 


2001), which held that fundamental er- 
ror “is subject to the harmless error rule. 
See Brown v. State, 501 So. 2d 1343 (Fla. 
3d D.C.A. 1987), opinion partially ap- 
proved on this ground and partially 
quashed on other grounds, Brown v. 
State, 521 So. 2d 110 (Fla. 1988).” Id. at 
1014-15. However, while it is accurate 
to cite the Brown district court opinion 
for this point, 501 So. 2d at 1344, it is 
not accurate to say the Florida Supreme 
Court “approved on this ground.” See 521 
So. 2d at 111-12. 

'8 Blanco v. Wainwright, 507 So. 2d 
1377, 1384 (Fla. 1987). 

20 Strickland v. Washington, 466 U.S. 
668, 688 (1984). 

21 DiGuilio, 491 So. 2d at 1139. 

22 Strickland, 466 U.S. at 693. 

23 But see Brown v. State, 755 So. 2d 
616, 623 (Fla. 2000) (indicating analy- 
sis may be different). 

24 See Corzo v. State, 806 So. 2d 642, 
645 (Fla. 2d D.C.A. 2002); Eure v. State, 
764 So. 2d 798, 801 (Fla. 2d D.C.A. 
2000); Rios v. State, 730 So. 2d 831, 832 
n.2 (Fla. 3d D.C.A. 1999); Reaves v. 
State, 669 So. 2d 352, 352 n.1 (Fla. 4th 
D.C.A. 1996). 

25 The only Florida Supreme Court find- 
ing of ineffectiveness on direct appeal is 
in a death penalty case in which trial 
counsel had a conflict of interest be- 
cause he represented both the defen- 
dant and a codefendant who entered 
a plea and testified for the state. Fos- 
ter v. State, 387 So. 2d 344 (Fla. 1980). 
The district courts have found ineffec- 
tiveness on direct appeal in the fol- 
lowing circumstances: failing to file a 
meritorious motion to suppress evi- 
dence in a violation of probation pro- 
ceeding, Lambert v. State, 27 Fla. L. 
Weekly D640 (Fla. 2d D.C.A. March 
20, 2002); failing to file a meritorious 
motion to dismiss in a drug traffick- 
ing case, Johnson v. State, 796 So. 2d 
1227 (Fla. 4th D.C.A. 2001); failing to 
request proper jury instructions on 
the crucial issue at trial and present- 
ing the case to the jury in a manner 
which essentially conceded guilt, For- 
get v. State, 782 So. 2d 410 (Fla. 2d 
D.C.A. 2001); erroneously requesting 
jury instructions on a “lesser included 
offense” which was not a lesser offense 
but rather carried the same penalty 
as the charged offense, when defen- 
dant is convicted of that “lesser” of- 
fense, Lee v. State, 779 So. 2d 607 (Fla. 
2d D.C.A. 2001); failing to object to im- 
proper comments in the state’s clos- 
ing argument, Eure v. State, 764 So. 
2d 798 (Fla. 2d D.C.A. 2000); Ross v. 
State, 726 So. 2d 317 (Fla. 2d D.C.A. 
1998); failing to object to improper 
cross-examination of the defendant 
regarding his prior criminal record, 
Rodriguez v. State, 761 So. 2d 381 
(Fla. 2d D.C.A. 2000); failing to object 
to an illegal sentence, Williams v. 
State, 731 So. 2d 99 (Fla. 3d D.C.A. 
1999), quashed on other grounds, 759 
So. 2d 680 (Fla. 2000); Mizell v. State, 
716 So. 2d 829 (Fla. 3d D.C.A. 1998); 


56 THE FLORIDA BAR JOURNAL/JULY/AUGUST 2002 


erroneously stipulating to the jury 
that the defendant qualified as a vio- 
lent career criminal, Rios v. State, 730 
So. 2d 831 (Fla. 3d D.C.A. 1999); and 
a series of deficiencies, including: un- 
timely filing a witness list, which de- 
prived the defendant of the witnesses; 
failing to accept the trial court’s offer 
to strike for cause an admittedly bi- 
ased juror; and “104 instances [of] 
failling] to object to improper ques- 
tions or improper comments by the 
prosecutor.” Gordon v. State, 469 So. 
2d 795, 797 (Fla. 4th D.C.A. 1985). 

26 See Corzo, 806 So. 2d at 645 n.2 (not- 
ing the “high correlation between errors 
that may be corrected as fundamental 
error ... and errors that may be cor- 
rected as ineffective assistance of coun- 
sel on direct appeal”). 

27 See Ross, 726 So. 2d at 319; Williams 
v. State, 507 So. 2d 1122, 1125 n.8 (Fla. 
5th D.C.A. 1987); Jenkins v. State, 747 
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28 Ruiz v. State, 743 So. 2d 1, 8 (Fla. 
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29 State v. Townsend, 635 So. 2d 949, 
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3° E.g., Martinez v. State, 761 So. 2d 
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concurring specially). 
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3.112, 759 So. 2d 610, 616 (Fla. 1999) 
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35 Murphy, 766 So. 2d at 1016-17; State 
v. Rhoden, 448 So. 2d 1013, 1016 (Fla. 
1984); Pinder v. State, 396 So. 2d 272, 
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Environmental and Land Use Law 


2002 Reforms to Growth Management 


he 2002 Florida Legisla- 

ture, with the active in- 

volvement and guidance 

of Gov. Jeb Bush and the 
Department of Community Affairs 
(DCA), passed comprehensive 
changes to the 1985 Local Govern- 
ment Comprehensive Planning Act 
and related statutes. Although the 
changes are more aptly described as 
evolutionary than revolutionary, 
several provisions will affect the 
broad citizenry of the state. Re- 
markable for this area of law and 
public policy, the changes were 
drafted with great consensus and 
enjoyed broad approval from a wide 
array of interest groups. Many of 
the changes evolved from the sug- 
gestions of the 2000-01 Governor’s 
Growth Management Study Com- 
mission. 

The majority of the changes made 
during the 2002 legislative session 
started as separate bills but were 
ultimately combined into one large 
omnibus piece of legislation in the 
Committee Substitute for Senate 
bills 1906 and 550.’ The legislation 
addresses coordinated school plan- 
ning, improved water supply plan- 
ning, changes to the process for ju- 
dicial review of local land use 
decisions, new school financing, and 
several changes designed to im- 
prove both the quality of land use 
planning and the procedural as- 
pects of both comprehensive plan- 
ning and development of regional 
impact review. 


Coordinated 
School Planning 
Preexisting law required local 


by Cari L. Roth and Laura J. Feagin 


The majority of the 
changes made 
during the 2002 

session started as 

separate bills but 
were ultimately 
combined into one 
large omnibus piece 
of legislation. 


governments to enter into interlocal 
agreements with their school 
boards but had little guidance for 
its contents and was not adhered to 
with any consistency throughout 
the state. Both the governor and the 
Growth Management Study Com- 
mission put a great deal of empha- 
sis on filling the gaps in the law on 
school planning. The new legisla- 
tion elevates the importance of 
these interlocal agreements by 
specifying what they must address, 
adopting a parallel requirement for 
school boards, creating a review role 
for both DCA and the Department 
of Education, and imposing sanc- 
tions in the event these local enti- 
ties do not meet their new respon- 
sibilities. Interlocal agreements 
must be submitted between March 
1, 2003, and December 1, 2004, on 


a schedule to be published by DCA. 

The new interlocal agreements 
must address school siting, estab- 
lish a process to ensure consistent 
enrollment and population forecast- 
ing, and participation by local gov- 
ernment in decisions such as school 
siting, renovation, and closure, and 
all short and long range school fa- 
cility planning. Conversely, the new 
law requires participation by the 
school board in comprehensive 
planning and rezoning proposals, 
which is enhanced by mandating 
school board representation on lo- 
cal planning agencies and regional 
planning councils. The agreements 
must address how to provide on- 
and off-site improvements to meet 
the infrastructure and safety re- 
quirements of schools, and joint use 
of facilities such as parks and li- 
braries. It also must create proce- 
dures for resolution of disputes and 
an oversight process to ensure the 
implementation of the interlocal 
agreement. The new requirements 
are designed to ensure an elevated 
dialogue on these important issues 
with a great deal of flexibility at the 
local level as to how to meet these 
new requirements. 

The new legislation does not al- 
ter the current optional provisions 
for school concurrency when 
adopted as part of a local compre- 
hensive plan, nor does it grant the 
authority to a local government to 
deny development orders based on 
lack of school capacity. However, 
the legislature did so in light of a 
closely watched case arising out of 
Orange County. The Orange 
County Commission adopted a 
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policy to deny comprehensive plan 
amendments and rezonings when 
they created unmitigated impacts 
on already over-crowded schools.’ In 
Manan vs. Board of County Commis- 
sioners of Orange County, No.ClO 
00-6722, 8 Fla. L. Weekly Supp. 473 
(9th Cir. May 15, 2001), cert. denied, 
No. 5D01-1741 (5th DCA Feb. 11, 
2002), the property owner chal- 
lenged a denial of a rezoning. The 
circuit court found that Orange 
County’s policy was consistent with 
its comprehensive plan and there- 
fore the denial was permissible by 
law. The landowner appealed but 
the Fifth District denied the petition 
for writ of certiorari. As of the date 
of this writing, pending motions for 
rehearing have not been ruled on by 
the appellate court. 

The legislation also authorizes the 
creation of educational facilities 
benefit districts pursuant to 
interlocal agreement between a 
school district and local government. 
The benefit district is an alternative 
mechanism for funding the con- 
struction and maintenance of edu- 
cational facilities. If the local gov- 
ernment and school district agree to 
create such a district, the district 
will assist in the construction and 
maintenance of school facilities with 
a levy of a non-ad valorem assess- 
ment. The school board contributes 
impact fee revenue generated by 
development within the benefit dis- 
trict, and up to one half of the re- 
maining construction costs. 


Water Supply Planning 
During the recent drought, citi- 
zens were baffled by new develop- 
ments being approved while restric- 
tions on water use were vastly 
curtailing usage by existing residen- 
tial and business customers. Addi- 
tionally, it was recognized that 
while there are current comprehen- 
sive planning requirements that 
address water supply planning by 
local governments, in practice, those 
provisions have focused more on the 
pipes and other infrastructure to 
deliver water rather than the water 
to be carried in those pipes. CS/SB 
1906 and 550 substantially im- 
proves coordination between local 


governments, the entities control- 
ling future land use, and water man- 
agement districts, the entities gen- 
erally charged with planning for 
water supply on a regional basis. 
The new legislation requires local 
governments to amend their com- 
prehensive plans to better integrate 
those plans with the water manage- 
ment districts’ regional water sup- 
ply plans. The legislation also re- 
quires local governments to include 
in their comprehensive plans a 10- 
year work plan for building water 
supply facilities that are considered 
necessary to serve existing and new 
development by January 1, 2005, or 
the next evaluation and appraisal 
report required by F.S. §163.3191, 
whichever occurs first. This require- 
ment only applies to those facilities 
for which the local government is 
responsible. A new emphasis is 
placed on the reuse of reclaimed 
water by revisions to F.S. §403.064, 
requirements for reuse feasibility 
studies performed in conjunction 
with wastewater facility permitting. 


Comprehensive 
Plan Process 

¢ Streamlining. CS/SB 1906 and 
550 makes both streamlining and 
substantive changes to the compre- 
hensive plan amendment process 
found in F.S. Ch. 163. The local com- 
prehensive plan amendment process 
is streamlined in two ways: Agency 
reviews and requests for review of 
comprehensive plan amendments 
will become a new one-step process 
rather than the current two steps; 
and noncontroversial amendments 
will be reviewed more quickly. Cur- 
rent disincentives for local govern- 
ments to request review of noncon- 
troversial amendments. are 
removed. Additionally, there is a 
streamlined approach for those plan 
amendments that did not receive 
any comments or objections by DCA, 
commenting agencies, or affected 
persons. If an adopted amendment 
has not been revised since it was 
previously transmitted and it did 
not receive any comments or objec- 
tions, then upon receiving a letter 
stating these prerequisites have 
been met, DCA will issue a notice of 
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compliance within 20 days of receipt 
of the adopted amendment rather 
than the current allowance of 45 
days. 

¢ Public Notice. Finally, the pro- 
cess for notifying the public of the 
state’s decisions on comprehensive 
plans is modernized. A temporary 
authorization contained in last 
year’s budget act regarding publish- 
ing notices of intent is now more for- 
mally revised in F.S. §163.3184. 
DCA will continue to publish copies 
of its notices of intent on its Web 
site, www.dca.state.fl.us, in addition 
to newspaper advertising in the le- 
gal notices section rather than in 
larger newspaper ads. Local govern- 
ments are required to post notices 
of intent on their Web site if they 
have one and provide a sign-in form 
at the comprehensive plan transmit- 
tal and adoption hearing for those 
wishing to receive notice regarding 
additional action on an amendment. 
DCA will send courtesy notices to all 
who are included on the local 
government’s sign-in form. 

¢ Future Land Use Plans. The re- 
quirement in F.S. §163.3177 that 
the future land use plan of the com- 
prehensive plan include standards 
to be followed to control population 
and building densities and intensi- 
ties is clarified in order to address 
what uses are required to have in- 
tensity standards. Local govern- 
ments are also prohibited from de- 
nying development approval for a 
requested land use for certain ap- 
proved solid waste management fa- 
cilities that have previously received 
a land use classification change al- 
lowing the requested land use on the 
same property. 

¢ Urban Infill, Redevelopment, 
and Concurrency. Urban infill and 
redevelopment is promoted by allow- 
ing a local government to waive the 
concurrency requirements of F-.S. 
§163.3180. With the exception of 
transportation facilities, the local 
comprehensive plan’s concurrency 
requirement may be waived by a lo- 
cal government for designated ur- 
ban infill and redevelopment areas, 
if the waiver does not endanger pub- 
lic health or safety. For a transpor- 
tation concurrency waiver, a waiver 


must be adopted pursuant to exist- 
ing F.S. §163.3187(3)(a). 

In addition, F.S. §163.3191, relat- 
ing to evaluation and appraisal re- 
ports, is revised to require local gov- 
ernments with jurisdiction over 
property located within the coastal 
high hazard zone to study whether 
any past land use density reduction 
impairs property rights when rede- 
velopment occurs. These local gov- 
ernments are also required to de- 
velop. strategies to address 
redevelopment feasibility and prop- 
erty rights while balancing public 
safety considerations. Transporta- 
tion concurrency was amended 
within CS/HB 715* to specify that 
transportation facilities designated 
as part of the Florida Intrastate 
Highway System needed to support 
new development are required to be 
in place or under actual construction 
no more than five years after issu- 
ance of a certificate of occupancy or 
its functional equivalent. Other 
transportation facilities are re- 
quired to be in place or under con- 
struction not later than three years 
after issuance of a certificate of oc- 
cupancy. 

e Standing. The definition of “af- 
fected person” in F.S. §163.3184 is 
expanded to include a property owner 
who owns property abutting property 
that is subject to the proposed change 
to a future land use map. This cor- 
rects a problem that has occurred in 
the current standing provisions that 
allow property owners in the juris- 
diction proposing to amend their 
comprehensive plan standing, but 
not neighboring property owners lo- 
cated in a different jurisdiction. This 
change allows persons who are truly 
affected to have standing, regardless 
of which local government jurisdic- 
tion they reside in. 

¢ Local Government Certification. 
A new certification process is pro- 
vided with the creation of F.S. 
§163.3246, which is similar to the 
expired sustainable communities 
pilot program. The sustainable 
communities pilot project ended in 
2001 after the legislature failed to 
extend the statutory expiration 
date. Based upon the pilot project 
successes, the concept has now been 


reimplemented and expanded. The 
purpose of the new certification pro- 
gram is to reward qualifying local 
governments with less state and re- 
gional oversight of their comprehen- 
sive plan amendment process. Lo- 
cal governments that may 
participate under this program are 
those who commit to directing 
growth to an identified area, have a 
demonstrated record of effectively 
implementing and enforcing their 
comprehensive plan, and have a 
commitment to implement exem- 
plary planning practices. Certifica- 
tion areas must be compact, contigu- 
ous, and appropriate for urban 
growth and development. These ar- 
eas must also include areas within 
which public infrastructure is exist- 
ing or planned within a 10-year time 
frame. The new program allows 
DCA to enter into eight certification 
agreements per year. Newly created 
F.S. §163.3246 provides certification 
eligibility criteria, requires a certi- 
fication agreement between DCA 
and the local government, and re- 


quires revocation of the certification 
if the local government does not sub- 
stantially comply with the agree- 
ment. Upon certification, compre- 
hensive plan amendments for lands 
within the boundaries of the certifi- 
cation area are exempt from state 
and regional review. Review of the 
following types of plan amendments 
is retained by the state: certification 
area boundary changes; proposed 
rural land stewardship areas; pro- 
posed school facilities elements; 
those based on the evaluation and 
appraisal process; impact areas out- 
side of the certified area; implement 
new statutory requirements; and if 
within the coastal high hazard zone, 
those that increase evacuation or 
shelter need. 


Local Government 
Development Orders 

Case law interpreting F.S. 
§163.3215 regarding challenges to 
local government development or- 
ders have resulted in differing meth- 
ods of review by circuit courts. Ad- 
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ditionally, there is great variation 
in the implementation of the quasi- 
judicial process required by the 
Florida Supreme Court in Board of 
County Commissioners v. Snyder, 
627 So. 2d 469 (Fla. 1993). Current 
case law dictates that third party 
challengers are the only parties that 
may use the cause of action created 
in F.S. §163.3215 to challenge de- 
velopment orders. A landowner may 
not use this statute and must peti- 
tion for certiorari review in circuit 
court in order to challenge a local 
government decision. Parker v. Leon 
County, 627 So. 2d 476 (Fla. 1993). 
The standard of review that third 
party intervenors receive under F.S. 
§163.3215 is de novo review, Poulos 
v. Martin County, 700 So. 2d 163 
(Fla. 4th DCA 1997), while landown- 
ers’ challenges are the more defer- 
ential to local government stan- 
dards inherent in certiorari review. 
The Growth Management Study 
Commission identified the differ- 
ences in remedies as an inequity and 
its recommendations included a 
uniform process to address develop- 
ment order challenges. 

This year, a consensus emerged 
around an optional special master 
process to improve the nature of 
quasi-judicial hearings and create 
some uniformity to methods of ap- 
peal to circuit court. Section 10 of 
CS/SB 1906 and 550 revises F-.S. 
§163.3215 by authorizing but not 
requiring local governments to es- 
tablish a special master process to 
address quasi-judicial proceedings 
associated with challenges of devel- 
opment orders based on consistency 
with the local comprehensive plan. 
To establish a special master pro- 


cess, a local government must adopt 
an ordinance that includes statutory 
minimum provisions, such as notice 
and public participation require- 
ments. The local government 
chooses which local processes may 
utilize the special master process. 
The special master does not make a 
final decision. Rather, they submit 
a recommended order to the local 
government, which is considered in 
a public hearing. The local govern- 
ment adopts a final order and is lim- 
ited as to the changes they may 
make to the recommended order, 
similar to the provisions in F-.S. 
§120.57(1)(1) for administrative pro- 
ceedings. The definition of “an ag- 
grieved or adversely affected party” 
is revised to include owners, devel- 
opers, or applicants for a develop- 
ment order to make it clear that the 
statutory remedy is applicable to 
both denied applicants and third 
parties unhappy with their local 
government’s decision. The require- 
ment for a verified complaint prior 
to instituting action is also deleted. 
Most attorneys familiar with these 
proceedings reported that the veri- 
fied complaint process never yielded 
anything but delay in proceeding to 
circuit court. 

If a local government adopts an 
ordinance creating a special master 
process, the sole method by which 
an aggrieved or adversely affected 
party may challenge a decision of a 
local government granting or deny- 
ing an application for a development 
order is by filing a petition for cer- 
tiorari in circuit court. This must 
occur no later than 30 days follow- 
ing the later of the issuance of the 
development order or other local 
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government written decision or 
when all local administrative ap- 
peals are exhausted. If a local gov- 
ernment does not adopt a special 
master process, then the developer 
or third party may bring a de novo 
action to challenge a local govern- 
ment decision. 

This legislation substantively 
changes the current statute to ad- 
dress case law in order to provide 
uniformity in development order 
challenges in circuit court. Addition- 
ally, if local governments adopt the 
special master process, public par- 
ticipation and involvement should 
be improved as a result of several 
requirements in the citizen notice 
and participation procedures of the 
ordinance. Finally, the elimination 
of the verified complaint require- 
ment eliminates unnecessary and 
costly delays. 


Development of 
Regional Impact (DRI) 

After many failed legislative at- 
tempts, CS/SB 1906 and 550 
streamlines and makes substantive 
changes to the DRI process. F.S. 
§380.06(2)(d) is amended to provide 
a bright-line test for developments 
under 100 percent of DRI thresholds 
by fixing the initiation of DRI review 
at 100 percent of a threshold or 
larger. The presumption for devel- 
opments at 100-120 percent was 
maintained, allowing a developer 
with a development between those 
percentages to prove that the devel- 
opment is not a DRI. The require- 
ment for annual DRI reports in F.S. 
§380.06(15) and (18) is revised to 
provide for biennial reports, as these 
reports are time-consuming and of- 
ten not needed. However, a local 
government may require more fre- 
quent reports if necessary. In addi- 
tion, if no development has occurred 
since the prior submitted report, a 
letter from the developer stating 
such shall satisfy the reporting re- 
quirement. This revision allows for 
cost and timesavings by not requir- 
ing a report when there is nothing 
that requires monitoring. A techni- 
cal change to F.S. §380.04 is pro- 
vided by inserting “electricity” into 
work by a utility that is excluded 
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from the definition of development, 
as §380.04(3)(b) makes reference to 
work on power lines. In order to ad- 
dress any potential conflicts among 
regional planning’ councils, 
§380.06(12) is modified to authorize 
DCA to designate a lead regional 
planning council when a DRI in- 
volves multiple regional planning 
councils. 

Revisions were made to exempt 
certain developments from DRI re- 
view. Redevelopment of a develop- 
ment within the same land parcel 
that does not change land uses or 
intensity or density of use is elimi- 
nated from the DRI review. The 
acreage thresholds for office devel- 
opment and retail development are 
eliminated, as these thresholds had 
little relation to the actual impact 
of a development of this type. There 
were also DRI exemptions created 
for three types of developments that 
receive significant oversight by a 
variety of federal, state, and local 
agencies. Petroleum storage facili- 
ties or expansion of such facilities 
are exempt from DRI review if those 
facilities are consistent with an ap- 
plicable local comprehensive plan or 
with an applicable comprehensive 
port master plan. New marinas or 
expansion of existing facilities are 
exempt from DRI review when a 
county or municipality adopts a 
boating facility siting plan or policy 
into its comprehensive plan. These 
plans or policies must address pro- 
tection of endangered species such 
as the manatee as well as resource 
protection. DCA, in conjunction with 
the Department of Environmental 
Protection and the Fish and Wild- 
life Conservation Commission, will 
adopt model plans, policies, and cri- 
teria within six months of the effec- 
tive date of the legislation. Devel- 
opments in local governments that 
have adopted a boating facility sit- 
ing plan or policy are exempt from 
review once the plan or policy is in- 
cluded in the local government’s 
comprehensive plan, as long as such 
plan or policy satisfies the criteria 
provided for in the siting plan guide. 
The third type of development ex- 
empted from DRI review is airport 
facilities. This exemption is con- 


tained in CS/HB 261.° If the airport 
master plan currently required by 
the federal government is incorpo- 
rated into the comprehensive plan, 
and the plan includes other provi- 
sions ensuring integration of airport 
facilities with other local and re- 
gional transportation systems, then 
no DRI review will be required. 


Future Changes to 
Growth Management 

CS/SB 1906 and 550 establishes 
several reports that may generate 
additional action by the legislature 
in the future. Counties with a popu- 
lation over 100,000 are required, 
with the municipalities and special 
districts within such county, to sub- 
mit a report to DCA, by January 1, 
2004, which identifies existing or 
proposed interlocal service delivery 
agreements and which identifies 
deficits or duplication in the provi- 
sion of services. This provision is an 
attempt to have these local govern- 
ments identify existing service de- 
ficiencies and opportunities for co- 
operation and efficiency in service 
delivery. To address the numerous 
problems and controversies that 
have arisen as a result of the cur- 
rent annexation statutes,° represen- 
tatives of municipalities, counties, 
and special districts must recom- 
mend changes to the legislature re- 
garding annexation statutes by Feb- 
ruary 1, 2003. 

Several other items are in the 
works that may also yield future leg- 
islative action. The 2001-02 budget 
contained funds for the state to de- 
velop and test a model for evaluat- 
ing the fiscal impact of land use and 
development decisions. This study 
is intended to provide a model for 
use by all local governments to as- 
sist those governments in evaluat- 
ing the short, and more importantly, 
the long range impacts of local deci- 
sions on the fiscal health of Florida’s 
communities. 

Developments of regional impact 
are also bound to be on the legisla- 
tive agenda. One of the bills that 
failed during the 2002 legislative 
session attempted to replace the 
DRI process with an optional pro- 
cess to certify local governments 


with adequate capabilities to review 
and coordinate extra-jurisdictional 
impacts from development within 
the jurisdiction.’ For the last draft 
of this legislation visit the 
legislature’s Web site, 
www .leg.state.fl.us. The last version 
is in the Committee on Comprehen- 
sive Planning, Local and Military 
Affairs Committee meeting packet 
for March 3, 2002.° Additionally, the 
current chair of the Senate Compre- 
hensive Planning and Local and 
Military Affairs Committee, Sena- 
tor Lee Constantine, requested that 
DCA evaluate the DRI program and 
suggest modifications to the provi- 
sions regarding aggregation of prop- 
erties for the purpose of DRI review 
and the thresholds for multiuse de- 
velopments. 

Undoubtedly, these projects will 
yield more evolutionary reforms of 
Florida’s now 17-year-old growth 
management laws. U 


' Florida’s Growth Management Study 
Commission. A Liveable Florida for To- 
day and Tomorrow, available at 
www.floridagrowth.org (February 2001). 

> HB 569, HB 753, HB 1535, HB 1609, 
HB 2001, SB 382, SB 1876, SB 2228, 
2002 Regular Session (2002). 

’ Orange County has not adopted 
school concurrency. School concurrency 
would have impacts on a broader range 
of development orders. See Fa. Srar. 
§§163.3164(7), 163.3180(13). 

* 2002 Fla. Laws ch. 13. 

5 2002 Fla. Laws ch. 20. 

6 Star. ch. 171. 

7 SB 552 by Senator Constantine. 

5 SB 552 was not considered by the 
Committee on Comprehensive Planning, 
Local and Military Affairs. 
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Tax Law 


Notice 2002-8: IRS Overhauls Split Dollar 


n January 3, 2002, the 

Internal Revenue Ser- 

vice issued Notice 2002 

8, 2002-4 I.R.B. 398, 
(“the notice”), which represents the 
most significant development in the 
taxation of split dollar life insur- 
ance plans since 1964. 

In the notice the IRS addresses 
two key issues that have been the 
subject of several controversial IRS 
pronouncements on split dollar 
plans in recent years: 1) the tax 
treatment of the employee’s inter- 
est in the policy cash value in so- 
called “equity” split dollar plans; 
and 2) the standards used to deter- 
mine the insurance company term 
rates that may be used to measure 
the value of current life insurance 
protection. The IRS also announces 
a fundamental change in the taxa- 
tion of split dollar plans by prescrib- 
ing two alternative theoretical ap- 
proaches. The new rules are 
presented in the context of employ- 
ment-related split dollar plans. 
However, the notice states that the 
same principles are expected to gov- 
ern split dollar plans in other con- 
texts, including gift and corpora- 
tion-shareholder contexts. 


Background 

Beginning in 1964 with Rev. Rul. 
64-328, 1964-2 C.B. 11, the IRS has 
treated split dollar life insurance as 
an employee benefit plan in which 
the employer’s premium invest- 
ment in the policy provides current 
life insurance protection for the 
employee. The annual economic 
benefit of the life insurance protec- 
tion, measured by one-year term 
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insurance rates, is includible in the 
employee’s gross income to the ex- 
tent that it exceeds the employee’s 
contribution to the plan. To mea- 
sure the benefit, the parties may 
choose between so-called “P.S.58” 
one-year term rates supplied by the 
government, or the insurer’s term 
rates, if lower. However, the 
insurer’s rates must be its current 
published gross premium rates for 
initial issue individual one-year 
term insurance made available to 
all standard risks. Rev. Rul. 66-110, 
1966-1 C.B. 12; Rev. Rul. 67-154, 
1967-1 C.B. 11. Also includible in 
the employee’s gross income are 
policyholder dividends or other 
amounts paid in cash to the em- 
ployee or used to provide the em- 
ployee additional term insurance or 
paid-up insurance. Rev. Rul. 66- 
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110. These principles apply to all 
split dollar plans for income tax 
purposes regardless of whether the 
endorsement method, the collat- 
eral assignment method, or some 
other form of split dollar is used. 
Rev. Rul. 64-328. The IRS has also 
held that in a split dollar arrange- 
ment where the employer provides 
a benefit to a third party on behalf 
of the employee, the economic ben- 
efit is includible in the employee’s 
gross income, and then treated as 
a gift from the employee to the 
third party. Rev. Rul. 78-420, 1978- 
2 C.B. 67. 

None of these rulings specifically 
addressed the situation that arises 
in “equity” split dollar plans, where 
the employee accrues an increas- 
ing interest in the policy’s cash 
value. Under such plans, the em- 
ployer is entitled only to reim- 
bursement for its cumulative pre- 
mium contributions, with the 
remainder of the policy benefits 
belonging to the employee or the 
employee’s designated beneficiary. 
Consequently, the policy cash 
value, due to interest credited and 
other policy earnings, eventually 
exceeds the employer’s interest. 
This excess is generally referred to 
as the employee’s “equity.” 

Later, the IRS held in private rul- 
ings that the employee’s “equity” 
would be includible in gross income 
under §83 in the first taxable year 
in which the employee’s interest 
became substantially vested. Priv. 
Ltr. Ruls. 7916029 and 8310027. 
See Treas. Reg. §1.83-3(e). Techni- 
cal Advice Memorandum 9604001 
involved a split dollar plan between 
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the employee’s irrevocable life insur- 
ance trust and the employer. The 
IRS again applied §83 and ruled 
that the employee was taxable an- 
nually on increases in the 
employee’s “equity,” in addition to 
the value of life insurance protec- 
tion. Further, the IRS ruled that 
each year the employee made 
deemed gifts to his trust, for gift tax 
purposes, equal to the total amount 
includible in the employee’s gross 
income. 


Notice 2001-10 

In January 2001, the IRS issued 
Notice 2001-10, in which the IRS 
provided interim guidance on “eq- 
uity” split dollar, as well as on the 
valuation of current life insurance 
protection. The IRS also announced 
a new dual approach to the taxation 
of split dollar plans. The IRS re- 
tained the “traditional” approach to 
split dollar taxation in which it fol- 
lowed its line of reasoning from the 
private rulings and applied prin- 
ciples of §83 to include in gross in- 
come the employee’s acquisition of 
a substantially vested interest in 
the cash value (reduced by consid- 
eration paid by the employee for the 
cash value interest), in addition to 
the value of current life insurance 
protection. However, the IRS pro- 
vided a moratorium on the taxation 
of the employee’s cash value inter- 
est pending further study and the 
publication of future guidance. The 
IRS introduced a new alternative 
approach in which the split dollar 
plan is characterized as a series of 
loans by the employer to the em- 
ployee, taxable under the “below 
market loan” rules of §7872. The 
IRS also replaced its antiquated 
“P.S.58” rates with new, signifi- 
cantly lower term rates in “Table 
2001.” 


Notice 2002-8 

Notice 2002-8 revokes Notice 
2001-10. However, the general 
thrust of the IRS analysis in Notice 
2001-10 has been carried over to the 
new notice. Notice 2002-8 provides 
a more workable approach to the 
taxation of split dollar plans, as well 
as reasonable treatment for existing 


arrangements. In a somewhat ab- 
struse statement, the notice pro- 
vides that, except for the portion of 
the notice dealing with the valua- 
tion of current life insurance protec- 
tion, taxpayers are not bound by 
rules set forth in the notice as to 
arrangements entered into before 
the date of publication of final regu- 
lations. Nevertheless, the IRS al- 
lows taxpayers to rely on Notice 
2002-8 or Notice 2001-10. 


Expected 
Comprehensive Regulations 

In Notice 2002-8 the IRS an- 
nounced its intention to provide 
comprehensive guidance through 
proposed regulations and outlined, 
generally, the principles of split dol- 
lar taxation that are expected to be 
included. These regulations will be 
effective for split dollar arrange- 
ments entered into after the date of 
publication of final regulations. 
Guidance for arrangements entered 
into before the date of publication of 
final regulations is provided in the 
notice. However, it is silent as to ar- 
rangements entered into on the date 
of publication. Presumably, this 
omission will be corrected. 

The proposed regulations will re- 
quire taxation of split dollar life in- 
surance under one of two alterna- 
tive regimes. Under what can be 
labeled as the “traditional” split dol- 
lar regime, the economic benefits of 
the life insurance policy are treated 
as transfers from the plan sponsor 
to the benefited party. Under the 
alternative “loan” regime, the plan 
sponsor’s payments are treated as 
a series of loans, rather than a life 
insurance benefit, to the benefited 
party. The regime that is applied to 
a particular arrangement will be 
determined solely by policy owner- 
ship. If the plan sponsor is the for- 
mal owner of the policy, then the 
“traditional” regime will apply. If 
the benefited party (e.g., the em- 
ployee or irrevocable life insurance 
trust) is designated as the formal 
owner, then the “loan” regime will 
apply. Consequently, the parties to 
the arrangement will be able to ex- 
ercise control over the method of 
taxation through their choice of 


policy ownership. 

Applying the rules to an employ- 
ment-related arrangement, if the 
employer is designated as the formal 
owner of the policy (e.g., under the 
endorsement method), the “tradi- 
tional” regime will govern. During 
the plan, the employee will include 
in gross income annually, under §61, 
the value of current life insurance 
protection and other economic ben- 
efits (e.g., dividends paid to the em- 
ployee or applied toward additional 
coverage). Taxation of any interest 
that the employee accrues in the 
policy cash value will be governed 
by §83. However, in a major depar- 
ture from the IRS’ previous position, 
the proposed regulations will treat 
the employer as the owner of the 
policy until the plan is terminated. 
The regulations will not treat the 
employer as having made a trans- 
fer of property under §83 “solely be- 
cause the interest or other earnings 
credited to the cash surrender value 
of the contract cause the cash sur- 
render value to exceed the portion 
thereof payable to the employer... 
.” 2002-4 I.R.B. at 399. Thus, in an 
“equity” split dollar plan, the em- 
ployee will not be subject to tax on 
his or her increasing interest in the 
cash value, even if substantially 
vested, until the plan is terminated. 
Although the notice does not ad- 
dress the tax consequences in the 
event of the insured employee’s 
death prior to plan termination, the 
employee’s interest in the policy 
cash value should be excludible from 
the designated beneficiary’s gross 
income as death proceeds receivable 
under §101(a). Rev. Rul. 64-328. 

Employee contributions are not 
addressed by the notice. The interim 
guidance offered in Notice 2001-10, 
now revoked by Notice 2002-8, al- 
lowed the employee to reduce the 
amount includible in gross income 
under §83 by any consideration paid 
for the cash value interest. However, 
in the author’s opinion, proper treat- 
ment would require reduction of the 
amount includible in gross income, 
not only by the employee’s consid- 
eration, but also by the policy earn- 
ings attributable to the consider- 
ation. Otherwise, the employee 
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would be subject to income tax cur- 
rently on the policy’s cash value 
build-up in violation of recognized 
principles of tax law. See Cohen v. 
Commissioner, 39 TC 1055 (1963), 
acg. 1964-1 C.B. 4. 

Also not addressed are the tax 
consequences for the employer upon 
the deemed “transfer” of the cash 
value interest to the employee. Gen- 
erally, §83(h) allows an employer a 
deduction under §162 equal to the 
amount includible in the employee’s 
income for the employer’s taxable 
year in which the employee’s taxable 
year ends. However, Treas. Reg. 
§1.83-6(b) requires the transferor to 
recognize gain to the extent that the 
transferor has satisfied its obliga- 
tion with appreciated property. In 
the typical “equity” split dollar plan 
only the profit element in the policy 
will be transferred to the employee. 
Consequently, the deduction should 
be offset by the employer’s recogni- 
tion of gain upon disposition of the 
policy. 

The “loan” regime will apply if the 
employee (or a third party) is desig- 
nated as the formal owner of the 
policy and the employee (or third 
party) is obligated to repay the em- 
ployer, either out of the policy cash 
value or otherwise. Payments by the 
employer will be treated as a series 
of loans to the employee, each pay- 
ment being accounted for separately 
under §7872 (the “below-market 
loan” rules) and §§1271-1275 (the 
“original issue discount” rules). The 
employee will not be subject to tax 
on current life insurance protection 
or any other policy benefits, except 
under the rules normally associated 
with personal ownership of life in- 
surance. 

Generally, §7872 governs “below- 
market loans,” that is, interest-free 
loans or loans in which the interest 
rate is less than the applicable fed- 
eral rate (AFR) determined under 
§1274(d). The amount by which the 
loan interest computed using the 
AFR exceeds the actual stated inter- 
est for the loan is called “foregone 
interest.” In a compensation-related 
“demand” loan, each year the fore- 
gone interest (based on a floating, 
short-term AFR) is treated as being 


transferred to the employee as com- 
pensation, and then as being trans- 
ferred back to the employer as loan 
interest. Thus, the employer in- 
cludes the imputed interest in gross 
income, but has an offsetting deduc- 
tion for the imputed transfer to the 
employee. The employee recog- 
nizes compensation income. How- 
ever, in the context of a split dol- 
lar plan, there would be no 
offsetting deduction for the im- 
puted interest payment because it 
would be classified as “personal 
interest.” IRC §163(h)(2); see also 
§264(a)(3) and (4). 

Somewhat different rules apply to 
“term loans.” The imputed taxable 
transfer to the employee for the en- 
tire amount of forgone interest is 
deemed to occur on the date the loan 
is made, and the imputed interest 
is accounted for as original issue 
discount over the term of the loan. 
IRC §7872(b). “Term loans,” gener- 
ally, should be avoided due to the 
lump-sum transfer imputed to the 
employee in the initial year of the 
loan. 

Section 7872 also applies to “gift 
loans.” These are loans that are in 
the “nature of a gift” within the 
meaning of Chapter 12 of the Inter- 
nal Revenue Code. IRC §7872 
(c)(1)(A); Prop. Treas. Reg. §1.7872- 
4(b). Generally, the rules for “gift 
loans” are similar to those for com- 
pensation-related loans. However, 
an amount equal to the “foregone 
interest” is imputed as a gift from 
the donor to the donee. Also, the tax- 
able loan interest imputed from the 
donee back to the donor may be re- 
duced in some circumstances. IRC 
§7872(c)(2) and (d). It appears that 
these rules would govern so-called 
“private” split dollar plans between 
the insured donor and the donor’s 
irrevocable life insurance trust, 
where the “loan” regime is appli- 
cable. 

For the typical split dollar plan, 
premium advances to the employee 
should be treated as “demand loans” 
as that term is defined in §7872(f)(5) 
and the proposed regulations. This 
is because the typical split dollar 
plan terminates upon termination 
of employment or upon the demand 
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(with notice) of either party, at 
which time the employer is entitled 
to repayment of the cumulative 
amounts advanced. However, note 
that “term loan” treatment could be 
triggered inadvertently in a split 
dollar arrangement in which it is 
agreed that the arrangement will 
not end before the employee’s death. 
In such circumstances, proposed 
regulations state that the actuarial 
determination of the employee’s life 
expectancy constitutes an 
“ascertainable period of time,” 
which causes the loan to be treated 
as a “term loan.” Prop. Treas. Reg. 
§1.7872-10(a)(2). 

A split dollar plan between the 
insured’s employer and a third party 
(e.g., an irrevocable life insurance 
trust) apparently would be treated 
as two successive below-market 
loans. Prop. Treas. Reg. §1.7872- 
4(g). This successive loan treatment 
raises the potential for double taxa- 
tion of the employee, who would be 
subject to income tax both on the 
deemed transfer from the employer 
and on the imputed interest income 
from the third party. This seems to 
be an unfair result for what is es- 
sentially a single integrated ar- 
rangement. Hopefully, the IRS will 
address this issue in a future pro- 
nouncement. As a possible solution, 
where the third party policy owner 
is the insured employee’s irrevo- 
cable life insurance trust, structur- 
ing the trust as a grantor income 
trust under IRC §§671-678 could 
effectively eliminate the imputed 
interest income to the employee. 

Clearly, the “below-market loan” 
rules in §7872 add complexity, as 
well as some potential pitfalls, to 
split dollar arrangements. However, 
it is important to note that applica- 
tion of §7872 can be eliminated by 
requiring the payment of interest 
equal to the AFR. §7872(c); Prop. 
Reg. §1.7872-3(a). Under this ap- 
proach, the parties could arrange for 
the payment of sufficient interest, 
which would eliminate the applica- 
tion of §7872, along with payment 
of a corresponding cash bonus to the 
employee. This strategy would 
achieve a tax result similar to that 
provided under §7872, without the 
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attendant complications. 


Rigid Ownership 
Rule can be Problematic 

The simple rule of assigning the 
tax regime based on policy owner- 
ship seems to be a convenient solu- 
tion. However, this approach can be 
problematic in certain situations. 
Some common planning techniques 
utilize employee or third party own- 
ership. This raises a potential prob- 
lem if the parties to a “post-final 
regulation” plan prefer to use the 
“traditional” regime. 

For example, split dollar plans for 
controlling shareholder employees 
commonly use the collateral assign- 
ment method, providing the corpo- 
ration only minimal rights in order 
to avoid inclusion of death proceeds 
in the insured’s gross estate under 
§2042. See Rev. Rul. 82-145, 1982- 
2 C.B. 213. To obtain “traditional” 
treatment under the expected regu- 
lations, it would be necessary that 
the corporation (or other entity) be 
formally designated as the owner. 


However, unrestricted ownership 


would result in inclusion of the pro- 
ceeds receivable by the insured’s ir- 
revocable trust (or other third party) 
in the insured’s gross estate. The 
apparent solution to obtain both 
“traditional” treatment and estate 
tax exclusion would be to “formally” 
designate the corporation as owner, 
but severely restrict its rights to 
only reimbursement for corporate 
outlays. However, it is uncertain 
whether this approach would 
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achieve its dual objectives. 

The collateral assignment method 
is also useful in split dollar plans to 
neutralize potential “transfer for 
value” rule issues that may arise as 
interests in the policy are trans- 
ferred or released. See §101(a)(2); 
Treas. Reg. §1.101-1(b)(4). Under 
the expected regulations, parties 
preferring “traditional” treatment 
would be effectively foreclosed from 
using this simple and effective way 
of dealing with the tax implications 
of the “transfer for value” rule. How- 
ever, note that other strategies that 
rely on statutory exceptions to the 
“transfer for value” rule could be 
employed to eliminate the impact of 
any violation of the rule. See 
§101(a)(2). 


Arrangements Entered into 
Before Final Regulations 

Guidance for existing split dollar 
arrangements and new arrange- 
ments entered into before the date 
of publication of final regulations is 
provided in the notice. Generally, for 
these arrangements, the IRS allows 
parties to choose either the “tradi- 
tional” regime or the “loan” regime 
of taxation for their split dollar ar- 
rangement, regardless of who owns 
the policy. However, the notice does 
not specify how this election is to be 
made. 

The rules governing these ar- 
rangements are essentially identi- 
cal to those outlined above for “post- 
final regulation” plans. However, for 
“traditional” arrangements entered 
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into before publication of final regu- 
lations, the arrangement will not be 
treated as terminated as long as the 
parties continue to treat and report 
the value of the life insurance pro- 
tection as an economic benefit pro- 
vided to the benefited person. An 
arrangement that meets this re- 
quirement will be treated as con- 
tinuing regardless of the employer’s 
remaining economic interest in the 
policy. 

Parties may also elect “loan” re- 
gime treatment. In such cases, the 
IRS will not challenge reasonable 
efforts to comply with the “below- 
market loan” and “original issue dis- 
count” rules. To obtain “loan” treat- 
ment, the parties must treat all of 
the employer’s payments from the 
inception of the arrangement as 
loans entered into as of the begin- 
ning of the first taxable year in 
which such payments are treated as 
loans. In offering this alternative, 
the IRS makes no distinction be- 
tween new or existing arrange- 
ments. Neither does it specify a time 
limit on conversion of an existing 
“traditional” arrangement to the 
“loan” regime. Thus, it appears that 
a “traditional” arrangement could be 
converted to the “loan” regime at 
any time. Where the employee has 
not yet accrued any “equity,” conver- 
sion to the “loan” regime should not 
result in any tax. However, if the 
employee has already accrued “eq- 
uity,” it appears that conversion to 
a “loan” arrangement would be 
treated as a termination of the “tra- 
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ditional” arrangement, and there- 
fore cause taxation of the “equity” 
to the employee, unless the conver- 
sion is covered by the “grandfather” 
rule described below. 

Conversion could be beneficial. 
For example, parties may decide 
that “loan” treatment is preferable 
to avoid taxation of the employee’s 
“equity” upon termination during 
the employee’s life. Also, conversion 
may be helpful for insureds who are 
advanced in age. For them, the im- 
puted “foregone” interest under 
§7872 could be lower than the eco- 
nomic benefit under the “tradi- 
tional” approach. This could mean 
substantial income tax savings and 
reduced gifts, for gift tax purposes, 
to a third party owner (e.g., an irre- 
vocable trust). In any event, the de- 
cision to convert to “loan” treatment 
should be made only after compar- 
ing both approaches under various 
assumptions relating to the policy, 
plan design, life expectancy, taxes, 
and the AFR. 

The notice offers a valuable 
grandfather rule for “equity” split 
dollar arrangements entered into 
before January 28, 2002. For such 
plans, the IRS will not assert that 
there has been a taxable transfer of 
property under §83 to a “benefited 
person” upon termination of the ar- 
rangement if the arrangement is 
terminated prior to January 1, 2004. 
Additionally, the IRS will allow a 
“traditional” arrangement to be con- 
verted to a “loan” arrangement, tax- 
free, if the conversion is accom- 
plished before the stated deadline 
and all the sponsor’s payments from 
the inception of the arrangement are 
treated as loans beginning on Janu- 
ary 1, 2004. In this context, the no- 
tice uses the term “benefited person” 
instead of the term “employee,” 
which indicates that the benefits of 
this provision may extend to gift 
taxes as well as income taxes. 
Clearly, this represents an out- 
standing tax saving opportunity for 
seasoned plans in which the em- 
ployee (or other third party owner) 
possesses a significant amount of 
“equity.” 

The notice does not define the 
term “arrangement” for the purpose 


of determining what is protected by 
this grandfather rule. Certainly, it 
includes arrangements evidenced by 
a written agreement, although it 
would seem that lesser evidence in- 
dicating an agreement or under- 
standing between the parties should 
be sufficient. Also, the notice does 
not indicate to what extent a modi- 
fication to an arrangement on or af- 
ter January 28, 2002, could jeopar- 
dize its grandfathered status. In this 
regard, it is important that parties 
proceed cautiously if they are con- 
templating a change relating to the 
plan design, agreement, supporting 
documentation, or policy. 


Valuation of Life 
Insurance Protection 

The notice also provides interim 
guidance relating to term rates used 
to measure life insurance protection. 
For arrangements entered into be- 
fore the effective date of future guid- 
ance (i.e., not limited to expected 
regulations), the notice continues to 
allow taxpayers the choice of using 
government rates or the insurer’s 
rates, if lower, to measure the eco- 
nomic benefit of life insurance pro- 
tection. 

The notice confirms the replace- 
ment by Notice 2001-10 of the 
government’s “P.S.58” rates with 
“Table 2001.” These rates are avail- 
able to measure the value of life in- 
surance protection, not only for split 
dollar arrangements, but also for 
qualified retirement plans and em- 
ployee annuity contracts. Taxpayers 
are instructed to make appropriate 
adjustments to “Table 2001” rates 
if the life insurance protection cov- 
ers more than one life (e.g., in sur- 
vivorship, or “second-to-die,” poli- 
cies). The notice continues to 
permit the use of the government’s 
“P.S.58” rates for arrangements 
entered into before January 28, 
2002, where a contractual arrange- 
ment between an employer and an 
employee specifies the use of 
“P.S.58” rates to measure “the 
value of current life insurance pro- 
tection provided to the employee (or 
to the employee and one or more 
additional persons) .. . .” 2002-4 
L.R.B. at 398. 
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Generally, taxpayers may con- 
tinue to use the insurer’s rates, if 
lower, so long as they comply with 
the requirements of Rev. Rul. 66-110 
and Rev. Rul. 67-154. However, with 
respect to arrangements entered 
into after January 28, 2002, for pe- 
riods after December 31, 2003, the 
insurer’s rates cannot be used un- 
less they meet the following addi- 
tional requirements: 1) the insurer 
generally makes the availability of 
the rates known to persons who ap- 
ply for term insurance coverage, and 
2) the insurer regularly sells term 
insurance at such rates to individu- 
als applying for coverage through 
the insurer’s normal distribution 
channels. 


Conclusion 

In Notice 2002-8 the IRS effec- 
tively addresses long-standing is- 
sues for split dollar plans concern- 
ing taxation of the employee’s 
“equity” and the valuation of life 
insurance protection. In the process, 
the IRS fundamentally changes its 
approach to the taxation of split dol- 
lar life insurance, leaving taxpayers 
a choice of two theoretical alterna- 
tives. Although questions remain 
concerning the application of rules 
set forth in the notice and the con- 
tent of the expected proposed regu- 
lations, the notice provides useful 
guidance, resolves much of the un- 
certainty that has surrounded these 
plans in recent years, and generally 
confirms the validity of this popu- 
lar planning tool. O 
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City, County and Local Government Law 


Should the Narrowing Scope of Second-tier 
Certiorari Mandate Findings of Fact in Local 
Government Quasi-judicial Decisions? 


he Florida Supreme Court 
has recently revisited the 
standard for District 
Courts of Appeal “second- 
level certiorari” review of circuit 
court appellate decisions. That re- 
view is limited, and considers only 
whether the circuit court departed 
from the essential requirements of 
law or failed to afford the litigants 
procedural due process. 

The review standard presently 
prevents the district courts from 
reviewing the record evidence to 
consider whether the circuit court 
has ruled properly. The Supreme 
Court has raised concerns that this 
narrow scope of review vests near- 
unreviewable power in the circuit 
courts to decide whether the record 
of the quasi-judicial proceeding sup- 
ports the decision. 

The court has suggested that lo- 
cal governments, to assist the cir- 
cuit courts in their review of the 
records of their quasi-judicial deci- 
sions, should be required to provide 
a written decision with express find- 
ings of fact. The court has referred 
the question to the Rules of Judi- 
cial Administration Commission for 
recommendation. This article re- 
views the arguments for and 
against requiring local govern- 
ments to provide written findings. 


Recent Decisions 

In several recent decisions, the 
Florida Supreme Court revisited 
the standard for second-tier certio- 
rari review, emphasizing a district 
court’s narrow jurisdiction.' Sum- 
marizing its earlier decision in 
Haines City Community Develop- 
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presently prevents 
the district courts 
from reviewing the 
record evidence to 
consider whether 

the circuit court has 

ruled properly. 


ment v. Heggs, 658 So. 2d 523 (Fla. 
1995), the court in Jvey noted: 

{W]e clarified and narrowed the scope 
of common law certiorari jurisdiction by 
noting that “[a] decision made accord- 
ing to the form of the law and the rules 
prescribed for rendering it, although it 
may be erroneous in its conclusion as 
applied to the facts is not an illegal or 
irregular act or proceeding remedial by 
certiorari.” Instead we held that certio- 
rari is limited to whether the circuit 
court afforded procedural due process 
and whether it applied the correct law.” 


Further, the court opined that a 
district court’s simple disagreement 
with the circuit court’s interpreta- 
tion of the law is not a proper basis 
for common law certiorari.* 

In Dusseau v. Metropolitan Dade 
County, 794 So. 2d 1270 (Fla. 2001), 
the court cites with approval its 
prior opinion in Florida Power & 
Light v. City of Dania, 761 So. 2d 


1089 (Fla. 2000), which explained 
the circumscribed parameters of 
“second-tier certiorari review.” The 
court recognized, however, that a 
district court of appeal may reverse 
where the face of the circuit court 
opinion reflects error, particularly 
the error of reweighing evidence. 
Only the evidence supporting the 
quasi-judicial decision should be 
considered by the circuit court, and 
not evidence that might have com- 
mended a different decision. “Re- 
view at this level is circumscribed 
and is similar in scope to true com- 
mon law certiorari review. As a 
practical matter the circuit court’s 
final ruling in most firsttier cases 
is conclusive, for second tier review 
is extraordinarily limited.”* The 
court reiterated that the issue of 
whether the administrative 
authority’s decision was supported 
by substantial competent evidence 
is an issue for the circuit court. 
“Evidence contrary to agency’s de- 
cision is outside the scope of the in- 
quiry at this point, for the review- 
ing court above all cannot reweigh 
the ‘pros and cons’ of conflicting evi- 
dence.”> The Supreme Court af- 
firmed in part the Third DCA’s de- 
cision because it found that the 
circuit court, from the plain lan- 
guage of its decision, departed from 
the essential requirements of law 
by reweighing the evidence. 

In its most recent decision on sec- 
ond-tier certiorari, Broward County 
v. G.B.V. International, 787 So. 2d 
838 (Fla. 2001), the Florida Su- 
preme Court again emphasized the 
extraordinary nature of second-tier 
review: 
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The writ [common law certiorari] func- 
tions as a safety net and gives the upper 
court the prerogative to reach down and 
halt a miscarriage of justice where no 
other remedy exists. The writ is discre- 
tionary and was intended to fill the in- 
terstices between direct appeal and other 
prerogative writs. The writ was never 
intended to redress mere legal error, for 
common law certiorari — above all — is 
an extraordinary remedy, not a second 
appeal.° 


In Dusseau, Justice Pariente, 
joined by Justices Anstead and 
Quince, concurred in the opinion but 
raised a concern regarding circuit 
first-tier certiorari review. Although 
recognizing that the circuit court is 
obligated to defer to an agency’s 
“superior expertise and special van- 
tage point,” the concurring opinion 
asserts that the agency should make 
written findings of fact.’ As grounds, 
the concurring opinion cites with 
approval the dissent by Judge 
Zehmer in Irvine v. Duval County 
County Planning Commission, 466 
So. 2d 357, 366 (Fla. lst DCA 1985). 
In Irvine the Supreme Court had 
adopted Judge Zehmer’s dissent re- 
garding the burden of proof in the 
approval of a special exception, but 
not the requirement that the local 
government adopt detailed findings 
of fact.* 

It is clear that the concurring 
opinion in Dusseau planted a seed 
leading to the court’s action in 
G.B.V. International. G.B.V. Interna- 
tional involved an oral county com- 
mission decision approving a plat at 
six units per acre rather than the 
requested 10 units per acre. The cir- 
cuit court on appeal dismissed the 
certiorari petition, holding that plat 
approval was a legislative action 
and met the fairly debatable test.® 
Alternatively, it held that the peti- 
tion should have been dismissed 
based upon a determination that the 
developers misrepresented certain 
facts to the county commission re- 
garding the plat.'® The majority 
opinion, authored by Justice Shaw, 
held that plat approval is a quasi- 
judicial action.'' The court further 
affirmed the Fourth District’s deci- 
sion that it appeared from the face 
of the circuit court’s opinion it had 
improperly reviewed the “cold 
record” and made its own factual 


Requiring written 
findings in land use 
decisions may be 
highly impractical 
and an extreme 
hardship to local 
governments and 
their constituents. 


finding.’ The Supreme Court, how- 
ever, found that the district court 
committed error by directing the 
county commission to approve a plat 
at 10 units per acre.’ By that deci- 
sion, the district court substituted 
its judgment for the county 
commission’s and functioned “as a 
kind of roving super agency.” 
The majority opinion was also 
critical of the county commission, for 
contributing to the lower court’s er- 
ror.’ It observed that the local gov- 
ernment failed to make findings, 
stated no formal reasons for its de- 
cision and issued no written order.'® 
The court questioned whether it 
should continue to adhere to its de- 
cision in Snyder that written find- 
ings are not required and referred 
the matter for further study to the 
Rules of Judicial Administration 
Committee of The Florida Bar." Al- 
though the court’s opinion was re- 
lated to a land use decision, platting, 
the suggested requirement for writ- 
ten findings would extend to any 
quasi-judicial decision. 


The Argument for 
Findings of Fact 

In dissent to the G.B.V. Interna- 
tional Ltd. majority opinion, Justice 
Pariente argued that she would re- 
cede from the Snyder opinion and 
require written findings just like 
other administrative agencies sub- 
ject to the Administrative Proce- 
dures Act.'* She asserted that 
Snyder enunciated a strict scrutiny 
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standard for review of government 
zoning decisions rather than the 
deferential standard that would ap- 
ply were zoning viewed as legisla- 
tive.'® In her view, the absence of 
any legal requirements for written 
findings of facts has created an op- 
portunity for increased arbitrari- 
ness and inconsistency in land use 
decisionmaking.” 

Moreover, Justice Pariente as- 
serted that in the absence of re- 
quired written findings, the circuit 
court, which may be limited to a 
single judge, becomes vested with 
too much authority because the dis- 
trict court’s review on second-tier 
certiorari is so limited.”! That review 
considers only whether the circuit 
court departed from the essential 
requirements of law and failed to 
afford the litigants procedural due 
process. 

Justice Pariente’s dissent relies 
on an article authored by T.R. 
Haineline & Steven Diebenow, 
Snyder House Rules? The New Def- 
erence in Quasi-Judicial Decisions.” 
The authors assert that by requir- 
ing circuit courts to search the 
record to determine whether there 
is evidence to support the zoning 
authority decision amounts to leg- 
islative deferential review. 

The dissent also relied upon the 
Fifth DCA’s opinion in Snyder uv. 
Board of County Commissioners of 
Brevard County, 595 So. 2d 65 (Fla. 
5th DCA 991), quashed, 627 So. 2d 
469 (Fla. 1993). In Snyder, the Fifth 
DCA held that because a property 
owner’s right to use property is con- 
stitutionally protected, a zoning 
authority’s decision must be re- 
viewed under a strict scrutiny stan- 
dard.” The dissent engaged this 
strict scrutiny standard as the un- 
derpinning for the position that a 
local government’s zoning decision 
must be supported by written find- 
ings of fact. 

Justice Pariente’s position is also 
supported by decisions from other 
jurisdictions which have either re- 
quired quasi-judicial boards to pro- 
vide written findings in order to as- 
sist the court in its appellate 
review” or on the basis that due 
process in quasi-judicial hearings 
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mandates written findings.” 

On the other hand, while other 
jurisdictions have determined that 
a local government should give rea- 
sons for its decisions, they have not 
specified that such decisions neces- 
sarily be in writing.”° Whether the 
final decision is written or not, how- 
ever, these authorities say that a 
quasi-judicial board’s failure to 
state reasons for its decision should 
result in a remand to permit the op- 
portunity to provide such reasons.” 


The Argument Against 
Mandatory Findings of Fact 

Justice Wells’ concurring opinion 
in G.B.V. International disagreed 
with the view that the court should 
recede from its opinion in Snyder 
that local governments need not pro- 
vide written findings.”* He ex- 
pressed the belief that not all cases 
where a government is acting in a 
quasi-judicial capacity require writ- 
ten statements.” Justice Wells pre- 
dicted imposing such a requirement 
would be too cumbersome, create 
delay, promote boilerplate writings 
and litigation over whether the lo- 
cal government’s writings were suf- 
ficient.*° While agreeing that the 
issue should be placed before the 
Rules of Judicial Administration 
Committee, he noted that its recom- 
mendation should be made after 
“hearing input from local govern- 
ments and others who have a stake 
in land use decisions.”*! 

Beyond Justice Wells’ views, se- 
rious legal implications flow from 
the reasoning leading to the pro- 
posed requirement for written find- 
ings. Mandating a zoning authority 
to undergo strict scrutiny review of 
the evidence supporting its rezoning 
decision would compel the Florida 
Supreme Court to recede from 
Snyder, and from far more than the 
sole issue of whether written find- 
ings should be required. In Snyder, 
the court recognized in the zoning 
context, mandatory strict scrutiny 
review relates specifically to the is- 
sue of compliance with the appli- 
cable comprehensive plan, not to all 
matters under review.* See 
Machado v. Musgrove, 519 So. 2d 
629 (Fla. 3d DCA 1988).* In Snyder, 


the court noted that zoning authori- 
ties retain discretion to take all 
other actions not inconsistent with 
their plans.* As a result, a range of 
zoning choices may be available to 
a zoning authority. The court held, 
in what has been a long-standing 
rule, that a zoning decision must be 
upheld if there is any substantial 
competent evidence of record to sup- 
port that decision.* Applying a strict 
scrutiny evidentiary review stan- 
dard led the Fifth District in Snyder 
to the erroneous conclusion that 
once a zoning application is found 
consistent with the applicable mas- 
ter plan it is presumed valid unless 
rebutted by the zoning authority 
with clear and convincing evi- 
dence.*° Upon appeal, the Florida 
Supreme Court rejected the Fifth 
District Court’s opinion on this is- 
sue and reaffirmed continued zon- 
ing authority discretion so long as 
there was substantial competent 
evidence to support the zoning au- 
thorities decision.’ 

Beyond this significant threshold 
issue both practical and other legal 
considerations limit local govern- 
ments’ ability to issue written find- 
ings of facts. First, there is a differ- 


ence between agencies subject to 
Chapter 120 (APA) review proceed- 
ings versus action taken by local col- 
legial boards composed of either 
elected or appointed officials. In a 
Chapter 120 proceeding parties are 
typically represented by counsel in 
proceedings in which decisions are 
rendered by a single administrative 
law judge or hearing officer.** Par- 
ties are generally expected to submit 
written proposed findings of facts 
and orders.** The administrative law 
judge has the luxury of ninety days 
to develop a final order.*° 

In contrast, local zoning authori- 
ties often have numerous zoning 
matters scheduled on the same day, 
frequently in the evenings to afford 
greater public access. The parties 
are not always represented by coun- 
sel and often not equipped to pre- 
pare proposed findings of fact and 
proposed orders that local govern- 
ments may adopt. This could well 
lead to an imbalance situation in 
which only more affluent applicants 
with counsel are in a position to sub- 
mit proposed findings, either to the 
zoning board directly or as a persua- 
sive advocacy effort with local plan- 
ning and zoning staff. 


For a minute there | thought he was going to make it. 
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Another problem arises from the 
need to reach agreement on the fac- 
tual basis for a result among differ- 
ent board members persuaded by 
different aspects of a case. Even if 
the local government were to defer 
applications to prepare findings, 
such findings could not be circulated 
among the board members for com- 
ment, similar to a case before an 
appellate court, because of the Sun- 
shine Law.*' Additionally, because 
the composition of a board may 
change from meeting to meeting, 
adoption of a proposed order at a 
subsequent meeting must be by 
those members who actually heard 
the case. Then questions will arise 
as to whether the same members 
who decided a case relied on the 
same facts as the members deciding 
on the written findings. To address 
the concern that those voting on the 
written findings would have to be 
familiar with the events at the pub- 
lic hearing the local government 
might be required furnish tran- 
scripts to members not present at 
previous hearings.** Obviously, de- 
lays and additional expense to local 
governments will be inevitable. 

These legal and practical con- 
straints applicable to local zoning 
authorities and not to agencies sub- 
ject to Chapter 120 procedures make 
written findings highly impractical. 
While the current process is not per- 
fect, circuit courts should be able to 
determine by reviewing the record 
with the assistance of counsel 
whether there was substantial com- 
petent evidence to support the local 
government’s decision. If a circuit 
court has simply turned a blind eye 
to evidence which would have sup- 
ported a local government’s decision 
the circuit court’s judgment should 
be reversed and the circuit court be 
given another opportunity to review 
that evidence. 


Conclusion 

Requiring written findings in land 
use decisions may be highly imprac- 
tical and an extreme hardship to 
local governments and their con- 
stituents. If such requirement were 
to be imposed quasi-judicial boards 
should at least be given the oppor- 


tunity to state reasons for their de- 
cision either in the minutes of their 
proceedings or in the transcript. 
This could be accomplished by hav- 
ing board members making motions 
to state the reason for the motion. 
Referencing a _ professional 
department’s supporting recom- 
mendation should be acceptable. 
Where a quasi-judicial board’s rea- 
sons for its decision are not ex- 
pressly stated in the minutes or the 
transcript, the board’s decision 
should only be disturbed where its 
reasoning is not implicit from the 
record of the proceedings. Courts 
will necessarily have to review de- 
cisions on a case-by-case basis to 
determine whether adequate rea- 
sons for a board’s decision exist. 
Remand is the appropriate remedy 
where no reasons are given. UO 
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Workers’ Compensation 


Workers’ Compensation Settlements: 
The Next Generation 


by Jana E. McConnaughhay and Dion J. Moniz 


hen the most recent 

changes to Ch. 440 

took effect on Octo- 

ber 1, 2001, claim- 
ants and employer/carriers in the 
workers’ compensation system im- 
mediately had greater freedom to 
settle claims without the influence 
of a judge of compensation claims. 
Since that time workers’ compensa- 
tion claimants represented by coun- 
sel have had the ability to waive 
rights to workers’ compensation 
benefits in exchange for a lump sum 
payment without the approval of a 
judge of compensation claims 
(JCC).! Furthermore, the parties 
have not needed to submit any 
documentation or support for the 
settlement agreement.’ The settle- 
ment agreement now only requires 
approval by the JCC for claims of 
attorneys’ fees and allocation of 
child support arrears, if any, and 
becomes binding at the time of ex- 
ecution, as would a general written 
contract.* 

Since the JCC is no longer needed 
for approval of the settlement 
agreement, parties are not free to 
change their minds about the settle- 
ment after the paperwork has been 
signed or a formal agreement en- 
tered into. Further, employers are 
no longer given the statutory right 
to express their dissatisfaction with 
a settlement agreement within the 
workers’ compensation court sys- 
tem. Likewise, at this time, when a 
settlement agreement is effectu- 
ated, any attempt to overturn that 
agreement would fall outside a 
workers’ compensation context and 
would be interpreted and governed 


This article addresses 
possible grounds for 
overturning 
settlements made 
under the newly 
amended Ch. 440 
and offers 
suggestions for 
avoiding them. 


by contract law. 

Although the new statutory pro- 
visions make settlement easier to 
enter into, they increase the likeli- 
hood of litigation between employ- 
ers and carriers and attorney and 
client because the protection of JCC 
approval has now been removed. 
Practitioners settling cases within 
the workers’ compensation system 
need to now be knowledgeable 
about the bases on which a settle- 
ment agreement can be overturned 
under general civil law in order to 
protect themselves from attack via 
malpractice claims and to protect 
their clients from further litigation 
arising because of the settlement 
agreement. This applies to attor- 
neys for both the employer/carrier 
and the claimant. 


Under general civil law, courts 
will not set aside settlement agree- 
ments absent extraordinary cir- 
cumstances. Although determining 
whether to set aside a settlement 
agreement rests on the sound dis- 
cretion of the court, settlement 
agreements are highly favored un- 
der the law and will not generally 
be disturbed.* The court is reluc- 
tant to overturn settlement agree- 
ments and have held that they are 
especially unsuited for a liberal ap- 
plication of rules allowing rescis- 
sion.° The language in Sponga v. 
Warro, 698 So. 2d 621 (Fla. 5th 
DCA 1997), is indicative of the 
court’s hesitance in setting aside 
settlement agreements, especially 
those arrived at through the formal 
mediation process: 

The decision to engage in mediation and 
to settle at mediation means that rem- 
edies and options otherwise available 
through the judicial system are foregone. 
The finality of [the settlement agree- 
ment] once the parties have set down 
their agreement in writing is critical. A 
party who makes the decision to engage 


in mediation and to settle is entitled to 
rely on the finality of the agreement.® 


For settlement agreements effec- 
tuated under F‘S. §440.20(11)(c), the 
court will be even more hesitant to 
overturn the agreement because 
both parties were represented by 
counsel at the time of settlement. 
When a settlement agreement is 
entered into by sophisticated and 
knowledgeable persons in an arm’s 
length transaction in which both 
partes received benefits, the agree- 
ment will remain enforceable de- 
spite the fact that one party emerges 
in a substantiaily better position.’ 
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Despite the preference the courts 
have to keep settlement agreements 
intact; however, there are circum- 
stances under which they can be 
overturned. A settlement will be 
deemed invalid if a court finds un- 
just enrichment, mutual mistake, 
fraud, or duress. Should the ele- 
ments of these be proven and a 
settlement agreement overturned, 
the original attorneys involved have 
then exposed themselves to addi- 
tional liability to the parties they 
had represented for failure to pro- 
vide adequate representation with 
regard to the workers’ compensation 
settlement along with the liability 
their clients may face because of the 
invalid settlement. This article will 
address the different ways in which 
a workers’ compensation settlement 
can be overturned in order to pro- 
vide some guidance to practitioners 
of the additional factors that must 
now be considered when settling a 
workers’ compensation claim under 
the “new” law. 


Unjust Enrichment 

A settlement can be overturned 
when one party received a windfall 
recovery, which in good conscience 
he or she should not be allowed to 
retain.® In Sharff, an accountant 
agreed to refund overtaxed funds of 
former clients that were lost due to 
the accountant’s negligence. The cli- 
ents later recovered the full amount 
of their loss from the Internal Rev- 
enue Service. The court set aside the 
settlement due to the double recov- 
ery of the clients, under the theory 
of unjust enrichment. As in Sharff, 
any settlement attacked on unjust 
enrichment grounds would be very 
fact specific and would have to in- 
clude a situation of double recovery 
or an unconscionable windfall by 
one of the parties. These types of 
situations are rare and settlements 
will generally be upheld despite the 
fact that one party is now in a sub- 
stantially better position.’ 

This line of cases and an argu- 
ment of unjust enrichment would be 
most applicable in two scenarios. 
The first of these are the instances 
in which a claimant receives money 
from a third party tortfeasor or an- 


other entity for the injuries suffered 
as a result of the workers’ compen- 
sation accident after a workers’ com- 
pensation settlement has taken 
place. If the employer/carrier is un- 
aware of a potential recovery or has 
not been informed of the claimant’s 
intention to pursue recovery from 
another entity, then it may have an 
argument at the time money is ex- 
changed that the claimant has been 
unjustly enriched. Only completely 
revealing all potential sources of 
recovery, obtaining a waiver of any 
future arguments of unjust enrich- 
ment will fully protect the claimant 
against such an argument. 

The second scenario under which 
this line of cases might be applicable 
is a situation in which the parties 
fail to obtain Medicare’s approval of 
a medical settlement for claimants 
who are currently receiving or will 
receive Medicare benefits. If this 
occurs and Medicare is later re- 
quired to pay for expenses associ- 
ated with the workers’ compensation 
accident, then it may sue the em- 
ployer/carrier for double the costs it 
has incurred.’° When an employer/ 
carrier was unaware of the 
claimant’s entitlement to Medicare 
benefits, and when it has already 
compensated the claimant for his or 
her medical expenses through a 
settlement, a claim of unjust enrich- 
ment could reasonably be made 
against the claimant. This scenario 
again demonstrates the prudence on 
a claimant’s part of revealing poten- 
tial or already-existent entitlement 
to other benefits for his or her work- 
ers’ compensation injuries, includ- 
ing Medicare benefits. Such a rev- 
elation will give an employer/carrier 
reasonable notice of its obligation to 
protect itself against suit by Medi- 
care in the future and will most 
likely preclude its ability to pursue 
any claim against the claimant for 
future payments it might make be- 
cause of its failure to adequately 
protect itself. 


Mistake 

Asecond basis for possibly setting 
aside a workers’ compensation 
settlement is that of mistake. Eq- 
uity may grant relief from a settle- 
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ment agreement that is based on 
material facts assumed by both par- 
ties, where such facts do not exist." 
Generally, the mistake must have 
been mutual and must have been 
more than a mere error in judgment 
as to the values involved.'* Gener- 
ally, a unilateral mistake on the 
part of either party will not be suf- 
ficient to overturn the settlement. 
Although mistake may be used to 
set aside an agreement on an injury 
claim when both parties are un- 
aware that the claimant had sus- 
tained any injury or where the 
claimant was unaware of a particu- 
lar injury, release of a claim for per- 
sonal injuries may not be set aside 
based on mistake of fact when the 
claimant’s known injury proves to 
be more severe than was anticipated 
by the parties at the time of the ex- 
ecution of the release.'* This is based 
upon the view that a mistake as to 
the future consequences of a known 
injury does not involve a present 
mistake of fact, but instead involves 
an erroneous opinion or improvident 
guess as to the future consequences 
of presently known injuries." 

Prior to October 1, 2001, parties 
went to great length to include a sig- 
nificant level of detail in the settle- 
ment documents, such that the 
judge of compensation claims re- 
viewing the settlement paperwork 
was fully informed of all facets of the 
claimant’s medical condition.’ At- 
torneys included long, detailed 
medical summaries covering the 
claimant’s medical treatment for 
years prior to the accident along 
with detailed summaries of every 
visit the claimant made to any medi- 
cal facility after the accident. The 
prior joint petition stipulations also 
included the required information 
detailing dates of maximum medi- 
cal improvement from each specialty 
treating the claimant, and future 
care information from these same 
physicians.'® 

Persons preparing settlement 
documents after October 1, 2001, 
should avoid this sort of detail to 
reduce the likelihood that success- 
ful claim of mistake can be made. 
Many times the information previ- 
ously included could cover years of 
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treatment, and the more detailed 
such a recitation purported to be, 
the more likely that mistakes or 
omissions would occur. These mis- 
takes or omissions could legiti- 
mately be pointed to as “mutual 
mistakes” upon which a settlement 
was based. As time passes after a 
settlement is finalized, making 
memories less clear and believable, 
the written document effectuating a 
settlement will have increasing 
weight in any future litigation deal- 
ing with such settlement. For these 
reasons, the parties need to consider 
carefully whether there is any ben- 
efit to including detailed informa- 
tion not now required by any stat- 
ute in settlement documents, or 
whether the risk of including such 
information now greatly outweighs 
its benefit. 

Early settlement of a case may 
also be problematic under the line 
of cases dealing with claims of mu- 
tual mistake. Although dates of 
maximum medical improvement are 
no longer required as part of a work- 
ers’ compensation settlement, a 
claimant might legitimately argue 
some time after a settlement is fi- 
nalized that there were conditions 
that had arisen since the settlement 
which neither party was aware of at 
the time. Arguing a mutual mistake 
of the conditions caused by a work- 
ers’ compensation accident is not the 
same as arguing that the existent 
conditions were actually more se- 
vere than anticipated, which argu- 
ment would be precluded under ex- 
isting case law. Instead, the viable 
arguments may be made by a claim- 
ant who, for example, has now been 
diagnosed with a new related cervi- 
cal condition or who has recently 
begun treatment for psychiatric con- 
ditions related to the accident, 
which had been undiagnosed at the 
time of the settlement. These types 
of claimants may argue that because 
of the mutual mistake inherent in 
any settlement negotiated before the 
diagnosis of these conditions, that 
the settlement must be overturned. 

Although this problem is not com- 
pletely avoidable, the frequency of 
its occurrence can be greatly reduced 
by not rushing settlements, allow- 


ing adequate time prior to settle- 
ment of a case for a claimant’s inju- 
ries to fully develop and/or surface, 
such that all parties can be arguably 
said to have known what they were 
giving up in the settlement. This 
also highlights the general rule that 
the settlement paperwork should 
include, with specificity, all of the 
rights that the claimant is giving up 
as a result of his accident." 


Fraud 

Settlements may be overturned if 
allegations of fraud can be proven. 
It is the burden of the party seeking 
to set aside the agreement to 
promptly announce its purpose on 
discovery of the true facts.'* If a 
settlement agreement is found to be 
invalid on the basis of fraud, it may 
not be resurrected because the ef- 


fects of the earlier misrepresenta- 
tions can be ameliorated by other 
means.’® 

The burden of overturning a 
settlement due to fraud is high. In 
a proceeding to set aside the settle- 
ment, the evidence of fraud, coer- 
cion, or deceit must be clear and con- 
vincing.”° It has long been the law 
that relief will generally be granted 
from a settlement agreement that 
has been procured through fraud, 
deceit, or trickery if it is clear that 
the complaining party would not 
have entered into the agreement if 
it had not been for the influence of 
such fraud or deceit.” Misrepresen- 
tation amounting to fraud that will 
invalidate a settlement agreement 
must be made by one party to the 
other in reference to a matter affect- 
ing the contract. The person to 
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whom it is made must not only be- 
lieve the false representation to be 
true, but must be so situated with 
respect to it that he has the right to 
rely on the truth of the representa- 
tion as made.” The moving party 
must show the court by clear and 
convincing evidence that the other 
party intentionally misrepresented 
the facts for the purpose of induc- 
ing settlement. 

In an effort to avoid allegations 
of fraud after a settlement has been 
effectuated, the attorneys should 
again carefully consider the amount 
of detail about a claimant’s treat- 
ment history that is properly includ- 
able within the settlement paper- 
work. One reason for including such 
information when trying to guard 
against a future claim of fraud is 
that no party can claim he or she 
was misled as to the extent or na- 
ture of the work injury. For example, 
if the claimant’s treating physicians 
are recommending surgery or an- 
other specialty, such would be in- 
cluded into the medical summary 
portion of the settlement agreement. 
Further, the claimant’s exact im- 
pairment and future care estimate 
from each specialty could be in- 
cluded. This would put the claimant 
on notice of such information and 
prohibit him or her from later as- 
serting that the E/C held back such 
information in order to defraud the 
claimant into settlement. 

It appears, however, that prudent 
attorneys should again be more cog- 
nizant of the potential disadvantage 
in including such a summary or 
other medical information. Should 
certain medical information not be 
included in what purports to be a 
complete recitation of the claimant’s 
medical condition, either by accident 
or intentionally, this may allow ei- 
ther party to later claim that he or 
she did not have such information 
and that the nondisclosure of such 
constituted an intentional misrepre- 
sentation of the claimant’s condition 
or history at that time for purposes 
of effectuating the settlement.”’ For 
protection of the settlement agree- 
ment against claims of fraud, it ap- 
pears that the more prudent course 
would be to leave the burden to re- 


veal all-important information asso- 
ciated with the settlement with the 
attorneys for each side, and to omit 
such information from the settle- 
ment paperwork itself.” 


Duress 

It is a staple of common law that 
equity may order the cancellation of 
a settlement agreement that was 
procured by duress.” Duress in- 
cludes whatever destroys a person’s 
free agency and constrains that per- 
son to do something against his or 
her will. This control may be exer- 
cised by physical force, threats, im- 
portunity, or any other species of 
mental or physical coercion. The 
age, sex, state of health, and knowl- 
edge of the complainant may be 
taken into consideration in deter- 
mining whether the complaining 
party was actually acting against 
his or her free will in entering into 
the settlement agreement.” 

When considering the issue of 
duress in workers’ compensation 
settlements, it is extremely difficult 
to think of a circumstance in which 
an employer/carrier could success- 
fully make this argument. In pro- 
tecting against claims brought by 
claimants against prior settlement 
agreements, one must consider the 
timing of the settlement negotia- 
tions and final agreement. Although 
the new amendments essentially 
allow a claimant to settle a work- 
ers’ compensation claim immedi- 
ately after the accident has oc- 
curred, to avoid viable arguments of 
duress an employer/carrier should 
allow the claimant a reasonable 
amount of time to consider the 
settlement agreement before he or 
she signs it, should allow a reason- 
able amount of time to pass before 
entering into a settlement at all, and 
should include language in either 
the settlement release or an affida- 
vit which evidences the claimant’s 
reading of the settlement agree- 
ment, his or her knowledge of its 
content, and the claimant’s ability 
to consult with counsel prior to en- 
tering into the agreement. 

Duress arguments create a pos- 
sible pitfall to taking a “fill in the 
blank” type settlement agreement to 
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mediation, adding the appropriate 
information into the settlement 
agreement” and having all parties 
sign the agreement at that time. 
While the new amendments do not 
prohibit such practice and doing so 
would further expedite the settle- 
ment, an argument of undue influ- 
ence could be made because the 
claimant did not have ample time to 
consider the terms of the settlement. 

Although the basic terms of the 
settlement can be considered an oral 
contract by the parties who would 
make the settlement binding, many 
settlement agreements may also 
contain additional provisions such 
as confidentiality commitments, vol- 
untary resignations, and a general 
release agreement.” Accordingly, 
the settlement agreement will not 
likely be a simple one-page docu- 
ment that merely indicates that 
settlement has been reached along 
with the amount of such settlement. 
By not allowing the claimant time 
to consider these additional provi- 
sions in the settlement agreement, 
the claimant may be able to success- 
fully assert undue influence against 
the employer/carrier and have the 
settlement agreement set aside.” 

Duress arguments may also be 
made when an employer/carrier 
settles with a claimant too quickly, 
taking advantage of a state of mind 
affected by a recent accident or pain 
from a recent injury. Similarly, 
claimants may attempt to argue 
that, because of their age, sex, or 
position in relation to the employer/ 
carrier that they felt coerced into 
settling. These arguments have a 
slim chance of success, however, as 
all claimants utilizing the statutory 
sections referenced in this article 
will be represented by counsel. 

To guard against even the possi- 
bility of arguments of duress, the 
claimant, as part of the settlement, 
language should be added to the 
settlement release or a separate af- 
fidavit should be drafted that evi- 
dences the claimant’s ability to re- 
view the settlement release at his 
or her leisure. It should also reflect 
the claimant’s access to counsel, his 
or her thorough review of the release 
and its terms, and a full understand- 


q 

i 
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ing of the rights being released. To 
be completely thorough it should 
also include a clear statement that 
the claimant is entering into the 
settlement of his or her own free 
will, and has not been coerced by any 
party to enter into the agreement. 

Accordingly, in order to avoid the 
possibility of undue influence, the 
employer/carrier should allow the 
claimant at least several days to 
consider the terms of the settlement 
and to obtain proper advice regard- 
ing such from his or her attorney. It 
should also consider carefully the 
claimant’s circumstances at the 
time of settlement in regard to that 
claimant’s ability to make rational 
decisions. Finally, documentation 
evidencing a claimant’s knowledge 
of the rights given up and freedom 
to enter into the settlement should 
also be included. 


Conclusion 

With the new amendments to 
§440.20(11) now in effect, workers’ 
compensation settlements are sup- 
posed to be easier and more stream- 
lined than before by transferring the 
settlement process into the civil 
arena and outside of the jurisdiction 
of the judge of compensation 
claims.*° At the same time, the new 
amendments no longer offer the pro- 
tection of having the settlement ap- 
proved by the judge of compensation 
claims. Further, there are now more 
factors that must be considered 
when drafting the settlement agree- 
ment, and the failure to properly 
consider these factors make setting 
aside a workers’ compensation 
settlement more likely. Such a fail- 
ure also opens the door to possible 
malpractice claims against either 
party by their client. However, giv- 
ing proper deference to the factors 
discussed above when drafting a 
workers’ compensation settlement 
agreement should allow practitio- 
ners for both the employer/carrier 
and the claimant to avoid, as much 
as possible, such liability by mini- 
mizing the chances of the settlement 
later being overturned. UO 
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The Summons 
by John Grisham 
Reviewed by David Mandell 

John Grisham’s The Summons 
marks his return to the legal thrill- 
ers that made him a bestselling 
author. Ray Atlee, a law professor 
at the University of Virginia, is 
summoned home to rural Missis- 
sippi by his widowed father, a re- 
tired judge. There, as in all the 
Grisham novels, the twists and 
turns begin. 

Arriving at the once grand house, 
he finds his father laying dead on 
the sofa. He searches through his 
father’s possessions and quickly 
finds two surprises. A holographic 
will sits on a desk, dividing his 
father’s estate between Ray and his 
substance abusing brother Forrest. 
The cabinets provide an even big- 
ger shock. Boxes of legal stationary 
are filled with cash. In vintage 
Grisham style, no clues reveal 
where the money comes from or 
what Atlee’s father intended to do 
with it. Atlee knows that a judge’s 
salary couldn’t account for the 
money nor could bribery. His father 
had stringent ethics and the cases 
before a rural judge are too small 
to generate that kind of cash. 

Reporting the cash means paying 
estate taxes and sharing the re- 
mainder with his brother. Atlee has 
second thoughts about doing that 
and decides to hide the money un- 
til he can figure out a solution. Be- 
fore he does, he starts receiving omi- 
nous messages. Someone out there 
knows about the money and wants 
it back now. Everyone in town is 
suspect. Fleeing back to the shelter 
of his campus brings Atlee no relief. 
Whoever wants the money follows 
him there and breaks into his apart- 
ment. 

In the spirit of mystery writer 
Ross Macdonald, only the past will 
reveal the present. Atlee must find 
how his father got the money to 
know who is in on the secret. 

He learns that his father, a strict 


Books 


judge, had another side. He 
gambled, had a long affair with a 
court reporter, and strangely for 
him, once took an assignment out- 
side of his normal venue and docket 
to preside over a large products li- 
ability trial. At the same time Atlee 
seeks his father’s history he must 
stay one step ahead of his own pur- 
suer. 

Grisham knows his former pro- 
fession well, from the “ham and 
egger” lawyers scraping out a liv- 
ing in rural divorce court to class 
action attorneys achieving unimag- 
inable wealth. His fans will wel- 
come his return to the law. The 
Summons ranks as one of his best 
books. Like many others, it begins 
with a jolt and keeps moving from 
start to finish. There are moments 
of laugh out loud humor to rival The 
Rainmaker, particularly a visit to 
a class action attorney’s yacht and 
a traffic stop by a state trooper. 

Since the success of The Firm, 
Grisham’s first best seller, count- 
less others have tried to emulate 
him. Unfortunately few have been 
able to simply tell a story, the key 
to Grisham’s books. For a few en- 
joyable hours, you can’t go wrong 
with The Summons. 

The Summons (341 pages) is pub- 
lished by Doubleday. 


David Mandell lives in Norwich, CT, 
and is a member of The Florida Bar. 


Florida Evidence 

Stetson University College of Law 
Distinguished Professor of Law 
Emeritus William R. Eleazer and 
the University of Cincinnati Profes- 
sor of Law Glen Weissenberger 
authored the 2002 Edition of the 
Florida Evidence Courtroom 
Manual, published by Anderson 
Publishing Company. The manual 
includes all the changes to the 
Florida Evidence Code through the 
2001 Florida Legislative Session. 

The manual is tailored to allow 
for fast access to answers to a num- 
ber of evidentiary questions. The 
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manual accomplishes its purpose by 
providing multiple avenues for lo- 
cating needed information. A user 
may locate a topic through the 
quick-reference index at the front 
of the manual; through the more 
comprehensive index at the back; 
through the Florida Evidence Code, 
which is printed in its entirety; or 
the section locator on the back 
cover, which directs the user to a 
particular section of the manual. 

The manual provides a starting 
point for additional research. Every 
chapter addresses a section of the 
Florida Evidence Code and sets forth 
the recent case law dealing with that 
particular section of the Code. Also, 
at the end of each chapter is a bibli- 
ography with additional authorities. 

Finally, the manual provides the 
authors’ commentary on the section 
of the Code discussed in a particu- 
lar chapter, guidance in interpret- 
ing the Code section, and tips on 
applying the provisions in the court- 
room. There is also a comparison 
of the Florida and Federal rules in 
each chapter. 

The 967-page 2002 Florida 
Courtroom Evidence Manual is 
available for $72.50 by visiting 
www.andersonpublishing.com or 
calling 800/582-7295. 


Forensic Psychiatry 

Dr. Lawrence Erlich, currently in 
private practice in Celebration, 
Florida, recently published his first 
book, A Textbook of Forensic Addic- 
tion Medicine and Psychiatry, de- 
signed to prepare lawyers for the 
use of a forensic expert witness. 

Chapters in Dr. Erlich’s book in- 
clude, “The History of the Legal 
Regulation of Addicting Sub- 
stances,” “Civil Law,” “Addiction 
and Criminal Law,” and Confiden- 
tiality and Privilege.” 

The 234-page book, complete with 
appendices describing case ex- 
amples and a comprehensive index, 
can be purchased in bookstores or 
online for $56.95. 
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Elusive Innocence 

Dean Tong, a Tampa-based foren- 
sic consultant, has authored Elusive 
Innocence: Survival Guide for the 
Falsely Accused. The 278-page book, 
with a chapter authored by West 
Palm Beach attorney Charles 
Jamieson, explores the differences 
between real and unreal child abuse 
and domestic violence allegations. 

Tong looks at everything from the 
SAID (Sexual Allegations in Di- 
vorce) and PA (Parental Alienation) 
Syndromes, to Borderline Personal- 
ity Disorder and the Violence 
Against Women Act. 

Chapters include “A Summary of 
the Case Studies,” “Defense Inter- 
rogatories of False Accusers,” 
“Fighting Back False Accusations of 
Domestic Violence,” “Fighting Back 
False Accusations of Child Abuse,” 
and Jamieson’s “An Attorney’s 
View.” 

Elusive Innocence can be ordered 
for $15.99 by visiting www.abuse- 
excuse.com or calling 800/431-1579. 


Yellow Pages 

The American Bar Association 
Law Practice Management Section 
recently released Effective Yellow 
Pages Advertising for Lawyers: The 
Complete Guide to Creating Win- 
ning Ads, which can be ordered 
from the ABA for $54.95, or $44.95 
for Law Practice Management Sec- 
tion members. 

Readers are guided through the 
process of identifying their unique 
place in the market, defining and 
targeting an audience that will be 
influenced by their message, and 
creating content that produces re- 
sults. 

To order the 170-page book, visit 
www.ababooks.org or call 800/285- 
2221. 


Environmental Justice 

The Environmental Law Institute 
recently published a new handbook, 
A Citizen’s Guide to Using Federal 
Environmental Laws to Secure En- 
vironmental Justice, illustrating how 
citizens can use existing authorities 
within federal pollution laws to help 
ensure that communities of color and 


low-income communities do not bear 
a disproportionate share of pollution. 

The handbook describes different 
legal avenues open to citizens, in- 
cluding petitions and citizens suits, 
and highlights resources such as 
technical assistance grants and in- 
formation databases that citizens 
can use to promote environmental 
justice. 

A companion to ELI’s more tech- 
nical report Opportunities for Ad- 
vancing Environmental Justice: An 
Analysis of U.S. EPA Statutory Au- 
thority, the handbook can be ordered 
for $20 (or $30 with the analysis) by 
calling 800/433-5120. Both reports 
can be downloaded for free at 
www.eli.org. 


Practising Law Institute 
¢ Medical Malpractice 

Practising Law Institute has an- 
nounced the release of the seventh 
edition of Medical Malpractice: Dis- 
covery and Trial, revised annually. 
The new version provides practitio- 
ners with the clear legal guidance, 
litigation strategies and tactics, and 
practical aids that will give them a 
decisive edge over their adversaries 
in medical malpractice suits. 

Written by Thomas A. Moore, a 
senior partner with New York 
City’s Kramer, Dillof, Tessel, Duffy 
& Moore, Medical Malpractice 
takes practitioners step-by-step 
through every phase of a typical 
malpractice action, from pretrial 
preparation to calculating damages 
and final judgment. 

To order the 300-page loose-leaf 
volume for $160, visit www.pli.edu 
or call 800/260-4PLI. 

e Asset Securitization 

The third edition of Structured Fi- 
nance: A Guide to the Principles of 
Asset Securitization has been pub- 
lished by the Practising Law Insti- 
tute. This edition guides practitio- 
ners through the fundamentals of 
asset securitization, with updated 
information on how Revised Article 
9 of the Uniform Commercial Code 
and other new developments reduce 
the cost and complexity of these 
transactions. 

The third edition was written by 


Steven L. Schwarcz, a professor of 
law at Duke University Law School 
and faculty director of Duke’s Glo- 
bal Capital Markets Center, and it 
shows how to protect special-pur- 
pose vehicles from bankruptcy, sub- 
stantive consolidation, and govern- 
ment claims; ensure transfers of 
receivables aren’t interfered with; 
protect transfers via perfection; and 
minimize income and entity-level 
taxes. 

The 300-page looseleaf volume is 
available for $165 by visiting 
www.pli.edu or calling 800/260- 
4PLI. 


2001 Tax Act 

Estate Planning After the 2001 
Tax Act: Guiding Your Clients 
Through the Changes, published by 
Bloomberg Press, provides readers 
with a comprehensive discussion of 
the 2001 Tax Act, with interpreta- 
tion of implications for estate plan- 
ning by tax section, type of client, 
and planning technique. 

The sourcebrook also offers user- 
friendly planning tips, cautionary 
highlights, and practical strategies 
for implementing planning chnages; 
useful projections and alternative 
“what if” planning scenarios to ad- 
dress the complex phase-ins and 


Bar members are en 
ouraged to submit brie 
ook reviews of approxi- 
ately 500 words for publi- 
ation. They should be re- 
ated to law but may be 
ractical, esoteric, entertain- 

or fiction. 
Reviews should inctude 
the number of pages, the 
publisher, cost,’and pur- 
chasing information. 
Submit a hard copy and 2 
iskette to Editor, The 
Florida Bar Journal, 650 
Apalachee Parkway, Talla- 
39.2300. 
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phase-outs of the legislation; and 
expert and timely analysis, insights, 
and tools. 

Written by Martin Shenkman, a 
New York attorney who has written 
several books on trusts and asset 
protection, Estate Planning can be 
ordered from your favorite local or 
online bookstore for $60. The 388- 
page hardcover book can also be or- 
dered by calling 888/417-9597. 


BNA Books 


¢ Employee Benefits 

The 2001 Cumulative Supplement 
to Employee Benefits Law, Second 
Edition is now available from BNA 
Books. The supplement includes 
analysis of vital U.S. Supreme Court 
cases and covers Department of La- 
bor claims procedure regulations, 
regulations covering summary plan 
content, and Department of Health 
and Human Services privacy regu- 
lations. 

Members of the ABA Employee 
Benefits Committee of the Section 
of Labor and Employment Law ed- 
ited the supplement. To order your 
copy for $125, contact BNA Books 
at 800/960-1220 or order online at 
www.bnabooks.com to receive a 15- 
percent discount. 

e U.S. Labor Organizations 

BNA Books recently published an 
updated version of the complete di- 
rectory of private- and public-sector 
unions and union leaders — Direc- 
tory of U.S. Labor Organizations, 
2001 Edition. The directory supplies 
key information on 161 national and 
international unions, including ad- 
dresses, phone and fax numbers, 
websites, and a list of nearly 2,000 
elected officers and key staff. Also 
included in this edition are approxi- 
mately 31,000 local union affiliates 
by state, including cities and local 
union numbers. 

To order the 2001 edition of the 
Directory of U.S. Labor Organiza- 
tions for $95 plus tax, shipping, and 
handling, contact BNA Books at 800/ 
960-1220 or order online at 
www.bnabooks.com to receive a 15- 
percent discount. 

© Courts and Clerks Directory 

The 2002 edition of BNA’s Direc- 


tory of State and Federal Courts, 
Judges, and Clerks, now available 
from BNA Books, includes listings 
for 2,243 state courts, 226 federal 
courts, 14,292 judges, and 5,333 
clerks in the federal court system, 
the 50 states, the District of Colum- 
bia, and U.S. territories. 

Listings include names, titles, 
addresses, phone and fax numbers, 
websites, e-mail addresses, and 
TDD/TTY. The directory also in- 
cludes helpful information such as 
a list of nominations for federal 
judgeships, a federal appellate court 
jurisdiction map and list, state court 
structure charts, reporters of judi- 
cial decisions, and a directory of elec- 
tronic public-access services. 

Order your copy for $155 plus tax, 
shipping, and handling by calling 
800/960/1220, or order online at 
www.bnabooks.com and receive a 
15-percent discount. 

¢ Railway Labor Act 

The 2001 Cumulative Supplement 
to The Railway Labor Act is now 
available from BNA Books. The com- 
prehensive resource on the special- 
ized labor law of railways and air- 
lines has been updated to address 
developments through 2000 and 
now includes a thorough analysis of 
key decisions of the National Media- 
tion Board and the courts. 

To order the 404-page, $160 
supplement, call 800/960-1220 or 
order online at www.bnabooks.com 
for a 15-percent discount. 

e Electronic and Software Patents 

Patent attorneys will find strate- 
gies for drafting, prosecuting, and 
managing a patent portfolio with 
Electronic and Software Patents: Law 
and Practice and the 2001 supple- 
ment, both published by BNA Books. 

The main volume offers practical 
advice on when to seek patent pro- 
tection, the use of trade secret and 
copyright law in conjunction with 
patent strategies, and a “tips and 
traps” section for each step of the 
patent prosecution process. 

The supplement updates the main 
volume with an in-depth look at U.S. 
Patent and Trademark Office 
Supplemental Guidelines, the 
USPTO White Paper on Business 
Method Patents, and includes a look 
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at several court cases and pieces of 
legislation that affect patent laws. 
The supplement can be ordered 
for $175 plus tax, shipping, and han- 
dling, or for $395 with the main vol- 
ume, by visiting www.bnabooks.co 


Brush with the Law 

Though more seasoned attorneys 
may not have had contact with such 
individuals in law school, young 
lawyers know the type: law students 
more interested in the pursuit of 
personal pleasure than the pursuit 
of higher education. 

Brush with the Law: The Turbu- 
lent True Story of Law School To- 
day at Stanford and Harvard is a 
mostly true story about two men — 
Jamie Marquart and Robert Byrnes, 
who attended Harvard and 
Stanford, respectively. Both entered 
law school thinking they’d truly de- 
vote themselves to academics, but 
soon discovered that attending 
classes and studying were com- 
pletely unnecessary. While their 
classmates spent sleepless nights 
preparing for pointlessly grueling 
Socratic dialogues, both Marquart 
and Byrnes pursued their own ver- 
sions of legal education. For 
Marquart, it was learning to count 
cards at casinos. For Byrnes, it was 
how to continue his heavy drug use 
while spending as much time as pos- 
sible riding his bike. 

Scott Turow’s One-L, published in 
1977, depicted the traditional con- 
cept of law school: grueling, nonstop 
study, brutally competitive classes, 
endless research, and a draconian 
prison. Brush with the Law under- 
mines that picture and exposes the 
seedy underside of law school today 
— and how remarkably easy it is to 
graduate from the country’s top law 
schools. 

Brush with the Law is available 

from Renaissance Books for $24.95 
by calling (888)330-8477 or visiting 
your favorite local or online book- 
store. 
The commentaries are brief, practi- 
cal, and practice-oriented, and they 
include tactical guidance garnered 
by the authors during years of ex- 
perience in the courtroom. 
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Gasparilla Gold 

Tampa lawyer M. Diane Vogt has 
released yet another of her Judge 
Wilhelmina Carson mysteries, 
Gasparilla Gold. 

Tampa’s Gasparilla Pirate Festi- 
val provides the backdrop for jew- 
elry theft, bank fraud, and murder. 
Just as Judge Willa is recovering 
from the shock of meeting her 
father’s new trophy wife, her long- 
time friend and secretary, Marga- 
ret Wheaton, becomes mysteriously 
involved with a nefarious jeweler. 

When both Margaret’s husband 
and the jeweler end up dead, Mar- 
garet is the number one suspect. 
But, Willa’s dad could be the killer, 
too. Willa sets out to prove them 
both innocent, and her amateur 
sleuthing takes the reader on a wild 
ride through Tampa’s month-long 
pirate party. 

Gasparilla Gold can be ordered 
from your favorite local or online 
bookstore. 


Legal Style 

Bryan A. Garner, the editor in chief 
of Black’s Law Dictionary, is leading 
the charge for clearer, more concise, 
and more understandable legal writ- 
ing with his latest book, The Ele- 
ments of Legal Style (Oxford Univer- 
sity Press, 288 pages, hardcover). 

This updated edition of the legal 
classic is filled with practical and 
witty advice on the basics of legal 
style, complete with new examples 
and authoritative advice. Garner 
covers the most common errors, pit- 
falls, and trouble spots in legal writ- 
ing in concise, jargon-free style. 

The Elements of Legal Style is 
available for $30 from your favorite 
local or online bookstore. 


American Law 

Also available from Oxford Univer- 
sity Press, The Oxford Companion to 
American Law (944 pages, hardcover) 
explains the basics of legal theory, 
practice, and landmark cases in clear 
and easy-to-understand language. 

This unique resource offers nearly 
500 entries written by some of the 
nation’s most noted legal scholars 
and can be ordered for $65 from your 
favorite local or online bookstore. 


[Y] Do you need continuing legal 
education credit? 

[Y] Are you a former law review editor 
with an interest in research and writing? 


The Florida Bar Journal Editorial Board 
encourages your submission of an article 
for publication consideration. Read the 
guidelines below and pull out that laptop. 


The primary purpose of articles and columns is to educate or 
inform the reader on issues of substantive law and practical 
concern to lawyers. Analysis, opinion, and criticism of the present 
state of the law also are encouraged and should be clearly identi- 
fied by sufficient legal authority on all sides of an issue to enable 
the reader to assess the validity of the opinion. When criticism is 
voiced, suggestions for reform should also be included. 
Criticism should be directed to issues only. 


Articles submitted for possible publication should be typed on 8 & 
1/2 by 11 inch paper, double-spaced with one-inch margins. 
Only completed articles will be considered. Citations should be 
consistent with the Uniform System of Citation. Endnotes must 
be concise and placed at the end of the article. Excessive 
endnotes are discouraged. 


Lead articles may not be longer than 18 pages, including endnotes, 
and will be reviewed by members of The Florida Bar Journal 
Editorial Board. The board, which is composed 
of lawyers practicing various areas of law, has discretion 
over the acceptability of legal articles. The board prefers not to 
review articles submitted simultaneously to other publications 
and requests notification from the author that the 
article or any version of it has ever been published or is 
pending publication in another periodical. Review is 
usually completed in six weeks. 


Columns may be submitted directly to section column editors. 
Length of columns is 12 pages including footnotes. 


Unsolicited manuscripts are invited and may be submitted to 
Editor, The Florida Bar Journal, 
650 Apalachee Parkway, Tallahassee, Florida 32399-2300. 
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The Florida Bar : 
since 1927 


Spotlight on Voluntary Bar Associations 


Associations Linked by Technology 


he advances in electronic 

communication cata- 

pulted continuing legal 

education seminars to a 
new level for the federal bar asso- 
ciations in the Middle District of 
Florida. Four federal courtrooms — 
Ft. Myers, Jacksonville, Orlando, 
and Tampa — were recently linked 
by the power of technology for its 
second videoconference. 

In May, members of the federal 
bar associations in the four areas 
participated in the “Second Annual 
Media & Law Live Video Confer- 
ence: Can Due Process and Freedom 
of the Press Survive the War on Ter- 
rorism?” The four chapters con- 
ducted a similar seminar by 
videoconference in September. 
Planning was also done by 
videoconference. 

“The videoconference is less ex- 
pensive and more convenient,” said 
Mike Freed, president of the Jack- 
sonville Chapter. “We are sort of a 
TV generation, so everyone enjoys 
watching the seminar unfold on the 
big screen.” 

From a courtroom in Jackson- 
ville, the registrants participated in 
a local panel discussion as well as 
panel discussions in federal court- 
rooms in Tampa, Ft. Myers, and 
Orlando. Freed explained that im- 
ages from the other courtrooms are 
displayed on the large screen simul- 
taneously so that all attendees can 
view the other panel discussions in 
other courtrooms. Each bar associa- 
tion assembles its own panel. 

Attorney and television legal ana- 
lyst Greta Van Susteren of Fox News 
moderated the panel discussions. 

Freed said this use of technology 


was the brainchild of the district’s 
Chief Judge Elizabeth Kovachevich. 
He said there have been prelimi- 
nary discussions to invite judges 
from other countries to speak about 
their system of justice by 
videoconference. 

“The seminar was somewhat 
mindboggling in that you are sitting 
in one courtroom and seeing court- 
rooms in other parts of the state, ” 
said attorney Jack Helinger, mem- 
ber of the Tampa Chapter. 

Helinger further emphasized the 
importance of the interaction be- 
tween the legal profession and me- 
dia. The objective is to bring together 
the two professions to discuss com- 
mon issues and improve working 
relationships and understanding 
between the legal profession and the 
local journalists, he said. 

“We hope by reaching out to the 
media that they will better under- 
stand the issues facing the Middle 
District of Florida, and therefore el- 
evate the perception of lawyers by 
the media, an ultimately to the gen- 
eral public,” Helinger said. 

For the videoconference, the 
chief judge made an unprecedented 
decision by allowing journalists to 
use cameras in the courtroom. 

“We are thrilled down here (Ft. 
Myers) and have the smallest 
membership but best turnout for 
the videoconference,” said Bruce 
Tischler, president of the South- 
west Florida Chapter. 

Of the three federal district court 
systems, the Middle District is the 
largest in size geographically. By 
using technology to link the courts, 
the unwieldy size of the district is 
not a factor in assembling the at- 
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torneys to discuss a districtwide 
topic. 

Tischler said the videoconference 
enables the attorneys in his area to 
participate in a districtwide semi- 
nar without traveling to the larger 
cities. 

Although the federal courts pro- 
vide the equipment and meeting 
rooms, there are other expenses as- 
sociated with coordinating the 
event such as speaker travel, pro- 
motion, luncheon, and reception. 

The Florida Bar instituted a 
grant program more than a year ago 
to help voluntary bar associations 
defray the cost of programs that en- 
hance and improve working rela- 
tionships between the legal profes- 
sion and local media 
representatives. The four federal 
bar associations were granted 
$3,003 to cover expenses. 

In addition to the Voluntary Bar 
Communications Grant program, 
the Bar also offers grants to volun- 
tary bar programs that promote 
public education regarding our sys- 
tem of laws, the constitutional sepa- 
ration of powers, and the impor- 
tance of an independent judiciary 
and Bar. More than $6,000 in 
grants were awarded in May to 
various voluntary bar associations 
for Law Week activities. 

For more information about ei- 
ther grant program, contact Toyca 
Williams, voluntary bar liaison, 
twilliam@flabar.org or 850/561- 
5764. Only one request from a vol- 
untary bar will be considered be- 
tween July 1 and June 31 in any 
single year, and the primary pro- 
gram sponsor must be a voluntary 
bar association in Florida. 
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Ttraver Leisure 


“Let’s Play Hooky” 


Magnolia S/nn 


BED & BREAKFAST 


A grand, historic estate circa 1926, 
in beau Ciful downtown Mount Dora 


We cater to couples that need a 


“Brief Break’ ~ Do you know any?? 


Toll Free: (800) 776-2112 
Website: http;//Magnoliainn.net 
E-mail: Info@Magnolialnn.net 


Magnolia 
347 E. Third Ave. 
Mount Dora, Florida 32757 


“Only come to CMhagnolia Gun with 


someone you want to like you a lot!” 


Sailfish* 
Dolphin*wahoo*Bonefish* Tuna 
Jotw us at 
Tarpon Flats Island 
Destination § Marina 
And enjoy the ultimate 
flyfishing experience. 

You'll Love our Old Key West-style 
accommodations with its elegant 
furnishings and fantastic view. 
Just minutes from the trophy 
producing Bonefish flats of Key Largo, 
the famous Back Country of Florida Bay 
aud the spectacular Atlantic Ocean. 
Or, just relax on our private white sand 
beach. ALL of this and more just 10 steps 
from your veranda. 


305-453-1313 * 866-546-0000 
Fax 305-453-1305 


Email: tarponflatstos@aol.com 


AT RULY 
EGENDARY RESORT. 


In 1913, this mountain resort made 
history for its attention to comfort 
and breathtaking views. 

Today, the legend continues. 
°510 rooms * 50,000 sq. ft. of meeting space 
*Wonderful dining & amenities 
* 18-hole championship golf 
*Spa opening 2000 
*Newly expanded, state-of-the-art 

Sports Complex 


The Grovg Park Inn Resort’ 


A TRULY LEGENDARY RESORT 
Asheville, North Carolina 
MOBIL FOUR STAR, AAA FOUR DIAMOND 


For information, contact (800)438-5800 


Florida’s Southwest Coast 


Share the 
feeling... 


A private, beachfront retreat, complete 
with 45 holes of championship golf, 
38 tennis courts, superb dining, supervised Kids’ 
Klub and luxury suites with private balconies 


THE R E SO 8T AT 
LONGBOAT KEY:CLUB 
Luxury Suites 
$129 
(800) 237-8821 
www.longboatkeyclub.com 
(Fun Diamond 


Choad 


“Rates are per suite, per night Sunday-Thursday 
Does not apply to beach view. Limited availability. Taxes not included. 
Not valid with any other promotions or discounts 


EMBASSY SUITES 
HOTEL* 


Orlando - Downtown 
Enjoy the upscale accommodations of 
The Embassy Suites Orlando Downtown 
located in the Central Business 
District of Downtown Orlando. 
Only 10 miles from Orlando International 
Airport and in walking distance of the 
Federal Buildings and Orange County 
Court House. Located across from Lake 
Eola, The Embassy Suites Orlando 
Downtown offers Two-ROOM suites, 
complimentary full cooked to order 
breakfast, MANAGER'S RECEPTION ANd 
complimentary shuttle to the courthouse. 
Stay A Minimum Of 37 NiGhTs ANd RECEIVE A 
$25.00 food credit for ROOM SERVICE OR 
“Concha Me Crazy” Restaurant 
Call 1-800-609-3339 and ask for 
“The Florida Bar” RATE. 
Available May | - November 30, 2002 
191 East Pine Street 
Orlando, Florida 32801 


Let 140,000 eyes 
see the world 
through your 

advertisement in the 


To Advertise Contact: 
Bruce Mellinger 
(850) 561-5687 
or e-mail: 
bmelling@flabar.org 
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ATTORNEY REFERRAL SERVICES EXPERT WITNESS CONTINUED. ] 


Mining Engineering 


A-A-A Ate 
phone ringing 
referred over 


ey Referral Service ~ is 
ft used to? Last month v 
000 callers to our attome’ 
AND THEY ARE THRILLED! We fave rer 
daily. All legal ategories! We have calls 
Statewide. “ATG YOU Tee 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, construc- 
tion, trucking/rail, disputes, product liability, 
mineral property management, mineral 


Will work with you 
pricing. Call Jeff 
(941) 955-9380 


and your clients. Gompetl 
Riddell (941) 366-1300 or 
‘or information. www.s 


Start getting als? Faxes daily, phone appraisal for estate & tax 540-989-5727. 
constantly, in thetime All cia Suc 
they are so Occupational Accident T R he E M R K 
cause it’s the 
Availability or 1 Placed On a Waiting = OSHA and Occupational Accident Expe 

1-800-733-5842 * 1-886-669-4345 Universal Safety Associates, Inc. & COPYRIGHT SEARCHES 


AUTOMOTIVE 1-877-544-4323 or rust2002 @kconline.com 


FORENSIC SERVICES 
Premises Liability & Security 


& Premises Liability & Security; Police 


TRADEMARK-Supply word and/or 
@ design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(USS., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 
(for attomeys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Accident# 
Property Dai 
Fraud, Bad Fa 

wide. Salvatore Baimondi, Sr, {561} 
6022. website: www forensicmechanic 
E-mail: AFS SSOCIATES@ AOL..COM. 


vestigation, injury, D 


T. Gaut (941) 593-8033. Naples, Florida. Visit 
website: www.wtgaut.com. 


Police & Security 


@ Lou Guasto Police & Security Expert 
Witness. Retired Police Chief with twenty-six 
years Law Enforcement experience. F. B. I. 
Academy graduate. University Criminal Justic 
Instructor. (954) 434-0413 


Resource, America’s fargest law book dealer. 
We BUY and # ELL. Visa/AX Excellent Condi 
Your Satisfaction Guaranteed. 600-886-180 


EXPERT WITNESS 


Real Estate Law 


m James L. Mack, Board Certified Real 
Estate Lawyer with 51 years practice exclu 
sively in Florida real estate law, AV rated, 
available to act as consultant or expert witness 
real property. 20185 East Country Club Drive, 
#607, Miami 33180, (305) 466-5519, fax (305) 
682-1533, email: jlmacklaw @ aol.com. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 


‘failure Analysis 


nents, accide’ ts, metallurgy, welding, mat 
processing, Detaiie 
information available at (407) 880-4945 or 


www.Failurel@stigalon.com, Major credit cards accepted. 
“Handwriting LEGAL RESEARCH TOLL FREE: 1-800-642-6564 
LegalScope Research provides you with WWW.TRADEMARKINFO.COM 
= Forensid  ¢ffective, concise, and commanding legal SINCE 1957 


research and writing. Outsource those mem 
and briefs. Call (727) 410-7285 or visit 
www. | R rch.com. 


= Litigation Checklists Consultants helps# aw Enfor cement and 
you comply with Florida State and Federal og ( i eee 
Rules of Court. Your law firm will SAVE TIME [age : Corrections 
AND MONEY, utilize staff more efficiently, and 
become more organized. Take your firm to the# 
next level by contacting Ann Bodenheimer, 
President, (850) 916-4445, 
www.litigationchecklists.com. 


STOCKBROKER FRAUD — 


ing Expert: Don Quinn, 6860 Beach Bouieve 
Jacksonville, 32216, (904) 721-3434. 

years experiengein Federal and State Cri 
Laboratories. Federal and Sia 


Thomas Vastiek, 380 S. State Road 434, 
1004-132, Altamonte Springs, FL 32714. { 
544-0004. Formerly with U.S. Postal Insp: 
Service Crim@ Lab. Over 24 yrs. Experie 
ABFDE Certified Board Director) 
qualified southeast. 


Medical 
® Physicians For Quality: Credibie ine 


expens Sinc® 1986. We have Florida 
physicians whg seats agreed to review yo 


35 years of academic, training, 
and practical experience. 


¢Pursuits 
¢Control Techniques 

¢Cell Extractions 
«Contemporary Strategies 
and Tactics 


@ Cail us to talk over remedies available to & 
your clients who have securities account : 


malpractice c4g@, @ind iit Ras ment, testify losses. Referral or co-counsel; expert U e-of-Force.com | 
you. Plaintiff Defense. 1-800-284-2627 affiliations. David McGee and Peter J. Mougey 912-634-6362 
Beggs & Lane, Pensacola, (850) 432-2451. 


Visit us at i -piq.com, 
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Qualified 1031 Exchange intermediary 
‘Services. delayed reverse and build- 
to-suit, 20 years experience. 
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-Inter-City Testing & 
Consulting Corporation — 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 
Automotive Accident Reconstruction; Boating, 
PWC, Sailing & Maritime; Biomedical Injury 


Analysis; Chemistry/Chemicals, Construction F 


Safety; Elevators/Escalators; Fires/Explosions; 
Flammability; Glass/Metal Fracture; Helmets; 
Ladders; Parks, Playgrounds, Amusements; 
Pollution-Air & Water; Safety/Electrical 
Engineering; Slips, Trips & Falls; Sports, 


Recreation, Aquatics; Toxic Exposure; Transpor- 2 
tation, Tires; Highway Safety; Warning/Instruc- F- 


tions 
745-7940 FAX (561) 
Jupiter, Florida 33468 


Ltd. 


malpractice, Personal & disability claims 


Expert Witness Testimony 
For Insurance-Based Litigation 


Insurance Metrics Corporation 


Specializing in: 
insurance and workers compensation, 
industry and regulatory standards, rate-making, 
unfair trade practices, antitrust, damages and more 


Bill Hager, President 561-995-7429 


Former Insurance Commissioner i H 
www.expertinsurancewitness.com 


If it's a question of 


Safety. a8 


The answer must be 


Engineering, Safety, and 
Security Experts Professional 


(All Disciplines) 


Professional Safety Incorporated 


DISABILITY AND PERSONAL INJURY 


¢ OVERNIGHT EXPERT AFFIDAVITS ¢ FREE DETAILED CONSULTATION 
RE: STANDARDS OF CARE 
e FREE PREVIEW FOR MERIT 


CAUSATION AND LIABILITY ¢ BOARD CERTIFIED EXPERTS 


2401 S. DALE MABRY HWY., TAMPA, FL 33629 « TEL (813) 258-1827 


Merit - No Charge 
expert Vit ness 
medica expert testimony in medica 
(across the street or Med Witness provides quality medical 
Legal Market Center Ve 

1.800.562.7233 Located in the Palm Beach Area 
| Janus Mepicac ExPer 

(850) 561-5687 
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Atlantic Dermatology 
Blumberg Excelsior 


Compufinancial 


Corporate Creations 


Connor Consult HEIMLICH 


Empire Corporate Kit 


Gilsbar 
Goldstein Lewin & Co. 


Govt Liasion 


Great American 
GST Corporation 
David Gurley 
Harvey E. Morse, P.A. 


Insurance Metrics 


Int’! Genealogical 
Inter-City Test Hey, just how bad is this hospital cafeteria food? 


Janis Medical N 


Lawstreet 


LexisNexis Cover 2/pg 1, 
3, Cover 3 


Mass Mutual Settlement 37 
Med Witness 

Mike Papantonio 

Professional Safety 

Siver Insurance 

Vinsant Orthopeadic 


West Group 9, 41, 83, 
Back Cover 


We're sorry we served you Caffeinated coffee. 
Please accept this sleeping pill with compliments of the management. 
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LEXISNEXIS AND YOUR BAR 


WORKING TOGETHER TO SUPPORT THE LEGAL PROFESSION 


NO MATTER WHAT 
THE SIZE OF YOUR FIRM, 
YOU GAIN STRENGTH IN NUMBERS 


AS A MEMBER OF YOUR BAR. 


Count on gaining not just the support of your Bar, but LexisNexis as well. 


By working together, we’re able to offer special benefits to members of your Bar. 


We realize that the strength of your research is one of your biggest professional advantages. Now 
putting the best research on the table is easier because LexisNexis offers a selection of online 


research packages exclusively through your Bar. You can choose from bar member 


| | | | 
% 


flat rates or pay as you go. New attorneys get a real break right when they need it the most with 
discounts up to 75% for their online subscriptions. Check out our Special Bar Member Benefits 


by calling 866.836.8116. See how we make the numbers count. 
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@ LexisNexis: 


Bar Benefit Program 
THE FLORIDA BAR 
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You planned to stay late, but the work is done 


Are you the last one out the door a little too often? Research and practice 
technologies from West give you more of your most important asset — time. 
From automated firm marketing, to bringing you all citing references quickly, 


West products deliver what's most valuable to you. Differences that matter. 


Click or call www.westgroup.com 1-800-762-5272 


WEST 
GROUP 


A THOMSON COMPANY 


© 2002 West Group Trademarks shown are used under license. W-104964/5-02 


